























Che Board of Directors of 


Citizen’s Fidelity Bank 
and Orust Company 
of Louisville 


wish to call your attention to the 


Orust Services 
of this Bank 


Chis Bank administers Court Orusts 
Acts as Executor or Administrator of Estates 
and renders all forms of trust 
and fiduciary services for individuals 
and Corporations 


Che protection of the rights and proper 
co-operation with the members of the 
Bar are fundamental elements of our 


policy. 


Menefee Wirgman 
Louisville President 
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Election of Bar Commissioners 


In April, 1945, the terms of office 
of Commissioners Gavin Cochran, 
Louisville, Kentucky; [Francis M. 
Burke, Pikeville, Kentucky; J. Robert 
White, Glasgow, Kentucky; John L. 
Davis, Lexington, Kentucky; B. N. 
Gordon, Madisonville, Kentucky; 
George S. Wilson, Jr., Owensboro, 
Kentucky; and James B. Milliken, 
Newport, Kentucky, will expire. 

Under the Rules and By-Laws of 
this Association, nominating petitions 
for the office of Commissioner are re- 
quired to be filed with the Secre- 
tary of the Association during the 
month of January; and during the 
month of February, 1945, an elec- 
tion is held and those Commissioners 
who are elected will serve for a period 
of two years commencing in April, 
1945. 

Rule 4 of the Rules and By-Laws 
of the Association provides that any 
lawyer may be nominated to the office 
of Bar Commissioner by the written 
petition of twenty members of the 





State Bar in good standing. Any num- 
ber of candidates may be nominated 
on a single petition and any number 
of petitions may be filed, but all can- 
didates named on a petition and all 
persons signing the petition must be 
residents of the same appellate dis- 
trict. In order for a candidate’s name 
to go on the ballot in the 1945 election 
the petition nominating him must be 
filed with the Secretary of the State 
Bar Association during the month of 
January, 1945. 

On February 1, 1945, the Canvass- 
ing Board of the Association is re- 
quired to meet at the office of the Sec- 
retary in Frankfort and canvass the 
nominating petitions that have been 
filed, and to certify to the Secretary 
the names of all persons who have 
been properly nominated. The Secre- 
tary 1s required to print a sufficient 
number of ballots containing the 
names of all persons nominated in the 
appellate district as certified by the 
Canvassing Board, and one of these 
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ballots is mailed by the Secretary to 
each member of the State Bar in good 
standing as shown by the records of 
the Registrar. These ballots submit to 
the members of the State Bar of 
the respective appellate districts the 
names of the candidates nominated in 
their district and such names appear 
on the ballot in alphabetical order. 
The Secretary is required to mail 
these ballots to members entitled to 
receive them on or before February 
15, 1945, and all members desiring to 
vote a ballot are required to either 
deposit it in person or by mail with 
the Clerk of the Court of Appeals not 
later than midnight on February 28th. 
The Canvassing Board is directed to 


assemble on March Ist and to canvass 
the ballots that have been cast and to 
certify to the Clerk of the Court of 
Appeals the name of the candidate 
receiving the highest number of votes 
in each appellate district. In those 
districts where only one person is 
nominated no ballot is prepared and 
the election of that person is certified. 
A ballot is prepared where two or 
more persons have been nominated. 
Should you fail to receive a ballot 
where two or more persons have been 
nominated for the office of Commis- 
sioner in your district, upon written 
request made to the Secretary a ballot 
will be provided you. 





Bar Commission Meeting 


A meeting.of the Board of Bar 
Commissioners of the Kentucky State 
Bar Association was held in Louis- 
ville, Kentucky, at the Kentucky 
Hotel on September 28, 1944. The 
following Commissioners were 
present : 


Mr. D. Collins Lee 
Mr. Gavin Cochran 
Mr. J. Robt. White 
Mr. Thos. J. Knight 
Mr. B. N. Gordon 
Mr. James B. Milliken 
Mr. Flavius B. Martin 
Mr. Francis M. Burke 
Mr. C. C. Duncan 
Mr. John L. Davis 
Mr. John B. Rodes 
Judge T. B. McGregor 


Mr. George S. Wilson, Jr., tele- 
phoned and advised that due to seri- 
ous illness of a member of his family 
he could not be present. 

Mr. Marcus C. Redwine advised the 
Board that due to a trial engagement 
of long standing which could not be 
postponed he would be unable to be 
present. 


Mr. Lee moved that in view of the 
fact that a mimeographed copy of the 
minutes of the previous meeting had 
been submitted to each member of 
the Commission that unless someone 
had a correction that they thought 
should be made he would move that 
the reading of the minutes be 
dispensed with. No corrections hav- 
ing been suggested, Mr. Cochran 
seconded Mr. Lee’s motion and this 
was unanimously adopted. 

A written report was made by the 
Committee on Group Insurance. This 
committee consisted of Mr. Gordon, 
Judge McGregor and Mr. White. The 
committee reported that it was of 
the opinion that no further recommen- 
dation was needed or required con- 
cerning the question of group insur- 
ance in view of the previous report 
made by a committee heretofore ap- 
pointed; that they were of the view 
that no further action was required 
of the board. It was moved by Gen- 
eral Burke that the report of the com- 
mittee be received and agreed to. This 
was seconded by Mr. Cochran and 
adopted. 
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A written report was made by Mr. 
Edward A. Dodd on the annual meet- 
ing of the American Bar Association 
held in Chicago during the middle 
portion of September, 1944. This re- 
port was comprehensive in scope and 
contained a detailed statement as to 
what had transpired at the various 
sessions of the annual meeting that 
had been attended by Mr. Dodd. It 
was suggested that if possible the full 
report made by Mr. Dodd should be 
printed in the next issue of the Bar 
Journal. This report is published in 
this issue of the Journal. 

A discussion was had on the ques- 
tion of the unauthorized practice of 
law by banks and trust companies. 
Mr. Robert P. Hobson, president of 
the Louisville Bar Association, was 
invited to appear before the board to 
explain what the Louisville Bar As- 
sociation was doing on this matter. 
Mr. Hobson explained that a com- 
mittee of the Louisville Bar had con- 
ferred on numerous occasions with a 
committee of the Louisville banks and 
trust companies but that they had 
been unable to work out any agree- 
ment and that it appeared that liti- 
gation would be necessary in order 


to prevent the banks and trust com- : 


panies continuing in the practice of 
law, particularly in connection with 
the drawing of deeds, wills, mort- 
gages and trusts, and the probating 
and administration of estates and the 
like. He suggested that the Court 
of Appeals of Kentucky should be 
asked to amend Rule 18 of its -rules 
defining the practice of law and that 
the President of the Kentucky State 
Bar Association appoint a committee 
of three to appear before the. Court 
of Appeals to discuss the matter and 
the need for such a change. Mr. Hob- 
son then presented the following reso- 
lution : 

“Whereas, It has come to the atten- 
tion of the Board of Bar Commission- 
ers that the lawyers of the State are 


in doubt as to the meaning of Rule 
18 of the Court of Appeals defining 
the practice of law in the Common- 
wealth of Kentucky; and 


“Whereas, Serious conflicts have 
arisen in the State over the construc- 
tion of Rule 18; and 


“Whereas, It is the considered opin- 
ion of this body that said rule should 
be clarified, now be it 


“Resolved, that the President of the 
Kentucky State Bar Association be 
and he is hereby authorized and di- 
rected to appoint a committee of three 
lawyers to respectfully apply by pe- 
tition, or otherwise, to the Court of 
Appeals of Kentucky for a clarifica- 
tion of said rule; that in the judg- 
ment of this body said Rule 18 should 
be modified, amended, and altered so 
that when so amended, modified, and 
altered the same shall read as follows: 


“The term, ‘The practice of Law,’ 
as used herein, is any service rendered 
for a consideration involving legal 
knowledge, legal advice, whether of 
representation, counsel, advocacy in 
or out of court, rendered in respect 
to the rights, duties, obligations, liabil- 
ities, or business relations of one re- 
quiring the services. However, noth- 


‘ ing herein shall prevent any person 


not holding himself out as a practicing 
attorney from writing a deed, mort- 
gage, or will without consideration 
unto himself for such service, and 
nothing herein shall prevent any 
natural person from drawing any in- 
strument to which he is a party with- 
out consideration to himself therefor.” 


Mr. Davis moved the adoption of 
the resolution and this was seconded 
by Mr. Gordon and _ unanimously 
adopted. Mr. Gess appointed the fol- 
lowing committee to appear before the 
Court of Appeals to present this mat- 
ter: Mr. Robert P. Hobson, Mr. 
Flavius B. Martin, and Judge T. B. 
McGregor. At the request of the 
committee the secretary contacted 
Judge Fulton of the Court of Appeals 
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and the Court of Appeals agreed to 
hear the Committee on October 5, 
1944, at 1:15 pm. (This amendment 
has been made by the Court of Ap- 
peals. See Editorial section.) 


It was pointed out that even though 
the Court of Appeals might agree to 
the change proposed in Rule 18, that 
litigation would be necessary to en- 
force compliance therewith. It was 
explained that after careful study the 
Louisville Bar had concluded that if 
litigation became necessary an able 
attorney should be appointed and paid 
a reasonable fee for his services, and 
it was estimated that the cost of such 
litigation would bé in the neighbor- 
hood of $4,000. Considerable discus- 
sion was had as to the extent that the 
State Bar should participate financial- 
ly in such litigation. It was indicated 
that the Louisville Bar Association 
through voluntary subscription would 
participate to the extent of approxi- 
mately $2,000. Mr. Martin moved 
that the State Bar Association ap- 
propriate $1,500, or such part thereof 
as may be necessary, to assist in de- 
fraying the expenses of prosecuting 
an action against the banks and trust 
companies found to be engaged in the 
practice of law. This motion was sec- 
onded by Mr. Lee. Following con- 
siderable discussion and after it had 
been pointed out that this money 
would be used only in the case of an 
emergency and that it was hoped that 
litigation could be avoided, the mo- 
tion made by Mr. Martin was unani- 
mously adopted. 


The question was raised that the 
State Bar Association could render a 
valuable service to the lawyers of 
Kentucky by preparing following the 
adjournment of each session of the 
Legislature a digest of acts of general 
importance passed at such session to 
be mailed to each member of the bar 
within thirty days of the adjourn- 
ment of the Legislature. On motion 
duly made and seconded it was agreed 









that in so far as the same is possible 
such a digest should hereafter be pre- 
pared and disseminated among the 
members of the Kentucky Bar. 


The President announced that in 
view of the criticism made at the 
annual meeting of the American Bar 
Association against the relaxation of 
standards by Kentucky for admission 
to the practice of law, he had appoint- 
ed a committee to call upon the Court 
of Appeals to discuss this matter. 
He announced that he was appoint- 
ing the following committee for this 
purpose: Mr. James B. Milliken, 
chairman; Mr. Gavin Cochran; Dean 
A. E. Evans; Dean A. C. Russell; 
Mr. Colvin Rouse. 


The question of holding an annual 
meeting in 1945 was considered, and 
it was felt that it was desirable that 
the Kentucky Bar resume the prac- 
tice of holding a state-wide meeting 
and the thought was expressed that 
if this would not be imposing any 
particular burden on transportation it 
would be adhering to the practice fol- 
lowed by other organizations such as 
the Kentucky Medical and Dental As- 
sociations and the American Bar As- 
sociation. Mr. White moved that an 
annual meeting be held by the Ken- 
tucky Bar Association in Louisville 
during April, 1945. This was sec- 
onded by Judge McGregor and unani- 
mously adopted. 


The President announced that the 
Louisville Bar Association was hold- 
ing its District Bar Meeting at the! 
Brown Hotel commencing at three 
o’clock on this day and suggested that 
as many Commissioners as possi- 
ble should endeavor to attend this 
meeting. 


There being no further business to 
be transacted the meeting then ad- 
journed. 


The report of trial committees has 
been intentionally omitted.—Editor. 





Report of Hon. Edward A. Dodd 


To Board of Bar Commissioners on American 
Bar Association Attendance 


This was the first time I was privi- 
leged to attend an A.B.A. conven- 
tion. I was necessarily impressed by 
the magnitude of it, the multiple 
things going on, its governing body 
(the House of Delegates), and it was 
difficult to select the section meetings 
to attend, as they all had interesting 
subject matter. Of course, you could 
not attend them all, as many were be- 
ing conducted simultaneously. The 
matters to which I attempted to give 
the greatest attention were matters 
that were stressed at the District Bar 
Meetings this summer of 1944, name- 
ly: The unauthorized practice of law, 
and legal education and admission to 
the bar. 

However, preliminary to attending 
conferences upon the above subject 
matter, Sam Rosenstein and myself 
did on Sunday at 10:00 a.m. attend 
the taxation program. 





Sunday afternoon at 2:00 p.m. I 
was the guest of Mr. Rosenstein at 
a meeting held by Mr. J. L. W. Hen- 
ney, secretary of the Ohio State Bar 
Association, for the secretaries and 
executive officers of the state bar 
associations, which was, in effect, an 
interstate forum of the problems of 
the various state associations for the 
purpose of ascertaining how other 
state associations had solved the prob- 
lems and for the mutual benefit of all 
state associations. Mr. Henney first 
presented a result of the questionnaire 
sent out by the Ohio State Bar Asso- 
ciation to the members in the Armed 
Forces, which was conclusive that at- 
torneys who are in the Service de- 
sired that refresher courses be given 
them upon their discharge and gave 
the following answer as to courses 
preferred and how the bar can help 
most: 


‘ Over 
BY AGE GROUPING 24-29 30-34 35-39 40-49 50 
yrs. yrs. yrs. yrs. yrs. Totals 
COURSES PREFERRED 
Ee 76 52 25 12 1 166 
Legislation Enacted ........ Seihiibentnasaain 65 47 27 9 4 152 
Administrative Practice -................. 52 45 21 9 4 131 
Judicial Decisions 50 45 30 11 4 140 
Special Subjects .... 6 2 1 20 
I | i ia accaicksac citi 16 11 1 2 30 
gg SES ee ees 1 my wi Ae 3 
Ceseeration Law ........................ 2 ts a a 3 
EE Ee 2 <= pen ale 6 
Trust Law and Probate .................. 3 2 2 me 10 
BAR CAN HELP MOST BY 
Refresher Courses ..................-.-------- 92 63 33 13 4 205 
oS. nee 28 12 5 1 46 
Finding Employment ...................... 55 23 16 en 2 96 
Current Law Service .......................- | pre mat oe 5 
Survey of Locations ..................... 12 5 2 tos pa 19 
RNIN COD ccna 1S 13 8 1 4 44 


Better Placement In 
Armed Forces 
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Mr. Booker of Virginia pointed out 
that the University of Virginia and 
the University of Richmond were put- 
ting in refresher courses for the re- 
turning service man. 


The next question of discussion 
was the right of a layman to make out 
income tax reports and attention was 
called to the Massachusetts’ decision 
of Lowell Bar Association, et al. vs. 
Birdie T. Loeb, et al., recently ren- 
dered by Judge Lummus of the Su- 
preme Judicial Court of Massachu- 
setts. This decision in effect held that 
simple tax returns could be made out 
by laymen, but supplemented his posi- 
tion by holding that it did not pass 
upon the question of whether the 
preparation of complicated tax re- 
turns was practicing law. The unani- 
mous opinion was that in many in- 
stances lawyers themselves could not 
make out their own income tax re- 
turns ; that C.P.A.’s by reason of their 
better qualification, had obtained the 
right of way in the preparation of tax 
returns ; and that the best way to meet 
this issue was for attorneys to become 
as qualified as C.P.A.’s and the con- 
flict would adjust itself. 


Again it was pointed out that the 
preparation of returns was such a 
large field that attorneys were insuffi- 
cient in number, even if qualified, to 
act for the entire tax-paying public. 

Mr. Forrest Hemker of the St. 
Louis Bar Association then told this 
meeting of the accomplishment of the 
Missouri State Bar Association. He 
pointed out that Missouri had settled 
their controversial matters by litiga- 
tion in practically every instance ; that 
they had one decision involving lay- 
men adjusting claims for insurance 
companies, one involving banks and 
trust companies’ practicing law, and 
one in regard to the right to practice 
before the Interstate Commerce Com- 
mission. All of these cases were de- 
cided without a judicial or legislative 
definition of the practice of law, but 
by the inherent power of the Supreme 









Court of the State of Missouri to de- 
cide these questions. 


Mr. Hemker further pointed out 
that they had at this time involved a 
non-partisan system for electing their 
judiciary ; that they had gone so far 
as to propose that when a judge was 
up for re-election that a questionnaire 
be sent out to members of the bar 
located within the jurisdiction of 
where the judge presided, with such 
interrogations concerning the prospec- 
tive candidate as: Does he have in- 
tegrity? Legal ability? Is he courte- 
ous to attorneys in court? Is he in- 
telligent? He pointed out that the 
grades were different on the fore- 
going questions. For instance, the 
prospective judicial candidate had to 
make a grade of 85 on integrity, while 
only 70 on legal ability. The result 
of this poll as to the opinion of the in- 
dividual voter remains secret, but the 
poll results in either the endorsement 
or non-endorsement of the judicial 
candidate by the Bar Association. 
Apparently in Missouri the endorse- 
ment or non-endorsement by the Bar 
Association may mean the election or 
non-election of a judicial candidate. 

I made the observation to Mr. 
Hemker that frankly in Kentucky the 
endorsement of the Bar Association 
might, in some instances, mean that 
for that very reason the laymen 
would vote in favor of the judicial 
candidate. This may seem a paradox, 
but in view of the reception in which 
attorneys have been received by the 
press in Kentucky in some instances, 
I don’t think this is far from the 
truth. 

It is apparent that in Missouri the 
bar organization, which has been con- 
summated, had its inception from the 
lawyers themselves and is not derived 
from legislative action. Incident to 
the reorganization of the Bar of Mis- 
souri, the non-partisan court plan has 
also become paramount. In addition 
thereto and as a general reformation 
not only of the judiciary, but of the 
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legislative and executive branches of 
the government as well, a Constitu- 
tional Convention is to be held in the 
near future. Mr. Forrest Hemker’s 
address is 705 Olive Street, St. Louis, 
Missouri, and if any person desires to 
learn what an active State Bar Associ- 
ation can do, I would suggest that 
Mr. Hemker be contacted. 


I took up with the committee the 
present controversy between the 
Louisville Bar Association, and also 
indirectly the State Bar Association, 
and the banks and trust companies 
relative to practicing law. I found out 
that the State of New Iersey and the 
State of Utah have for a long period 
of time had rather effective working 
agreements with the banks and trust 
companies, which have been and are 
satisfactory to both. I procured 
copies of the New Jersey and Utah 
agreements, delivered them to Mr. 
Gess, our President; Mr. Hobson, 
President of the Louisville Bar Asso- 
ciation, and others, and they were used 
in procuring an amendment to Rule 
18 re-defining the practice of law by 
the Court of Appeals, which became 
effective as of October 13, 1944. 


The first session of the assembly 
opened on Monday morning at 10:00 
a.m., and there were addresses of 
welcome by Mr. Stephen E. Hurley, 
president of the Chicago Bar Asso- 
ciation, and Mr. Henry C. Warner, 
president of the Illinois Bar Associa- 
tion. Mr. Warner told the members 
present that a number of years ago 
he had litigation against the City of 
Chicago by reason of a lady who was, 
due to ice and snow on a sidewalk 
in the City of Chicago, unnecessarily 
precipitated to the ground covered 
with ice and snow and injured; that 
the City of Chicago through its coun- 
sel defended the suit on the grounds 
that the accident was caused by an 
act of God, who had placed the ice 
and snow on the sidewalk. However, 
the jury returned a verdict in favor 
of the plaintiff, Mr. Warner’s client. 


Mr. Warner attempted to express his 
appreciation to a member of the jury 
after the verdict was rendered, and 
this juror informed Mr. Warner that 
they had no trouble at all in render- 
ing the verdict, by reason of the fact 
that the jurors had lived in Chicago 
all their lives and knew that an act 
of God could not occur in the City of 
Chicago. This must have been given 
by way of warning to the delegates 
at the convention. 

Mr. Robert T. McCracken, an at- 
torney of Philadelphia, Pennsylvania, 
was then introduced to the assembly 
by Mr. Joseph W. Henderson, presi- 
dent of the A.B.A. The substance of 
Mr. McCracken’s address was that 
this was a fateful hour for our re- 
public because it represented the clos- 
ing of an era, and that at the conclu- 
sion of this war a new chapter would 
be written in the history of civiliza- 
tion. In arriving at this conclusion, 
he divided the history of the United 
States into 


(1) 1787-1914. 
the people. 


(2) 1919-1944. The decline of 
democracy and the arise of dictator- 
ship. 

(3) 1944 ——-. The era of the 
airplane, which has reduced oceans 
to lakes. And so it goes that natural 
boundaries no longer exist and isola- 
tion is impossible ; that the fathers of 
our Constitution could not foresee this 
day, and for that reason could not 
point the way; that the United States, 
as the architect of the world, would 
necessarily reconstruct nations and re- 
habilitate peoples in all the world; 
that the members of the bar of the 
United States must lead the way on 
these international policies; that as 
far as the home front was concerned 
we were confronted today with a 
domestic economy which consisted of 
ceilings, priorities, boards, and bu- 
reaus of endless alphabetical and nu- 
merical designation ; and that without 
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a doubt the law as known to us would 
change more in the next twenty-five 
years than it has in the previous 
twenty-five years. Mr. McCracken 
suggested that we read, if we had not, 
an article by President Henderson in 
the August A.B.A. Journal on our 
present economic situation. 

Mr. Joseph W. Henderson then de- 
livered the annual address to the as- 
sembly, and he took as his text, “Be 
watchful and strengthen those things 
which remain” (Revelation 3rd chap- 
ter, 2nd verse). Mr. Henderson said 
we were originally granted two things 
by our form of government : 

1. Freedom of man (meaning that 
the individual was the master and not 
the servant of the government). 

2. A check and balance system as 
between the executive, judicial, and 
legislative branches of the govern- 
ment, which included a check between 
the Federal and State governments, 
and most ofall included a check be- 
tween Federal and State governments 
against administrative trends which 
were tantamount to Federal encroach- 
ment. 

Mr. Henderson pointed out that 
this Federal encroachment through 
administrative agencies had _ been 
gradual, evolutionary, and persistent; 
that the bureaus had been staffed by 
men who were neither experienced nor 
qualified ; that as a result thereof there 
was no longer a separation of the 
branches of our government; that in 
general as administrative bureaus 
were now set up there was no ade- 
quate review of administrative power ; 
that the government and the people 
had a common interest in government ; 
that the only possible acts that could 
be exercised were the power of purse 
by Congress, the power of appoint- 
ment and example of leadership by 
the President, and the power of ju- 
dicial review by the courts; that none 
of these had adequately been exer- 
cised or this condition would not have 
come into existence; that the Federal 
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government was granting relief to 
commerce, agriculture, and industries 
not mentioned in the Constitution; 
and that there were more employees 
on the Federal payroll than on the 
payroll of the 48 states. 


He then quoted a T.V.A. official, 
who in substance stated: 


“Everything in our country is get- 
ting bigger; only men continue to 
come about the same size.” 


He stated that there has grown up 
in our country a political cynicism 
represented by the fact that the idea 
had been spread in this country that 
the Federal Government was the kind 
father of the people rather than the 
monster that it is; that constitutional 
democracy is not a contradiction of 
power, but on the contrary each de- 
partment has its own power; that the 
public power of administrative agen- 
cies over the people constituted a 
crisis; that the relief from this crisis 
must come from public opinion and 
the legislatures and not from the 
courts; and that honesty, intelligence, 
thought, and action were necessary to 
strengthen those things which remain. 

Tuesday, Sam Rosenstein and my- 
self attended the section on Legal Ed- 
ucation ana Admission to the Bar. 
The morning session was for the 
benefit of actual bar examiners, such 
as Mr. Colvin Rouse of Kentucky. 
The afternoon session was for the 
members and others of the A.B.A. 
Section on Legal Education and Ad- 
Although the 
morning and afternoon sessions were 
presided over by different people, 
practically the same people were in 
attendance at both sessions. For that 
reason I shall treat them in this re- 
port to you as together. 

I never had it brought home to me 
before, but there is no doubt in my 
mind that all bar examiners should be 
members of some State Bar Associa- 
tion’s Committee on Legal Education 
and Admission to the Bar. It is im- 
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possible to sever the bar examiners 
from this association, the reason be- 
ing apparent that the state bar exam- 
iners of any state necessarily are the 
people who are confronted with ap- 
plicants who take bar examinations, 
who by their very examination show 
whether or not they have received 
sufficient pre-legal or legal training 
to qualify them for the practice of 
law. 

The history of the A.B.A. in regard 
to both pre-legal and legal education 
had its inception at the 1921 A.B.A. 
meeting, held in Cincinnati. There- 
after and on February 23 and 24, 
1922, the A.B.A. held its annual meet- 
ing in Washington, D. C., and partic- 
ular reference is made to the records 
of that meeting as to the position 
taken on the question of pre-legal and 
legal education by the A.B.A. It ap- 
pears that at that time the convention 
was divided between what was known 
as the “Snobs” and the “Coon Skin 
Hat Boys.” I am sure it is superflu- 
ous to add that the Snobs are the ones 
who desired that certain criterion be 
laid down by way of pre-legal and 
legal education necessary to become a 
lawyer, and the Coon Skin Hat Boys 
went back to the days of Lincoln and 
John Marshall. 

The advocates of pre-legal and legal 
education were Mr. Elihu Root, Mr. 
Howard Taft, and Mr. William Mc- 
Adoo, and the principle behind their 
program was that the public interest 
was paramount and not the interest of 
the individual who sought to procure 
the license to practice law. 

Mr. Silas H. Strawn, past presi- 
dent of the A.B.A., stated that they 
were met at the outset with the state- 
ment that neither Lincoln nor Mar- 
shall had to have a prescribed pre- 
legal or legal course to practice law; 
that he always answered this state- 
ment with the same question and that 
was, “Which are you, Lincoln or Mar- 
shall?’ Mr. Strawn said he admitted 
that there were some people who had 


a natural aptitude for some things, 
which reminded him of the following 
incident that occurred in Chicago 
some years ago. That the Chicago 
Cubs had a redheaded right fielder 
who was a whiz-bang; that Mr. Wrig- 
ley (now dead) was anxious to see 
that he was getting along all right at 
home as well as on the ball field, so 
he asked this right fielder if he had 
any complaints. His reply was that 
he was worried at night a good deal 
because his kid kept asking him ques- 
tions about geography. Whereupon, 
Mr. Wrigley replied, ‘““Why don’t you 
get your boy an encyclopedia?” His 
reply was, “Hell, no, let the kid walk 
to school.” 


However, there came out of the 
Washington A.B.A. convention an ap- 
proved prescribed pre-legal and legal 
course by the A.B.A., and that was, 
two years college (pre-legal) and 
three years law (full time) or four 
years law (part time), which adds up 
to a minimum of five years. In car- 
rying this out, the A.B.A., through its 
Section on Legal Education and Ad- 
mission to the Bar, has definitely ap- 
proved certain law schools throughout 
the United States. 


The foregoing being the A.B.A.’s 
position on prescribed pre-legal and 
legal education necessary to be a 
lawyer from 1922 to date, we ap- 
proach rapidly what concession should 
be made to the returning service man, 
and it was pointed out that the A.B.A. 
had made certain concessions. These 
concessions are found on pages 127 
and 128 of the Advance Program of 
the A.B.A. convention, and they are 
as follows: 


“1. That the applicant has been 
discharged or relieved from duty 
under honorable conditions from the 
armed services of the United States 
or a co-belligerent ; 


“2. That credit for military train- 
ing as such shall not exceed eight 
semester hours; 











ee a 


aA @ @ A 









gs, 
ing 
ZO 
1ZO 
ler 
ig- 
see 

at 


iad 
hat 
eal 


on, 
rou 
Tis 
alk 


the 
ap- 
gal 
as, 
nd 


ur 


ar- 

its 
id- 
ap- 
out 


us 
ind 
ap- 
uld 


an, 


ese 
[27 


are 


een 
uty 
the 
ites 


in- 


ght 














“3. That credit for study or in- 
tellectual growth while the applicant 
was in the armed forces shall be per- 
mitted if the achievements resulting 
from such study or intellectual growth 
have been evaluated by a testing pro- 
gram within the armed forces or by 
examination given by an approved 
college ; 

“4. That the applicant has com- 
pleted at least one academic year of 
study in residence, either as a civilian 
or in the uniform of his country, in 
an approved college or university ; 


“5. That the applicant presents a 
total credit equal to one-half.of the 
work acceptable for a bachelor’s de- 
gree granted on the basis of a four- 
year period of study either by the 
state university or a principal college 
or university in the state where the 
law school is located.” 


Section 2 of the foregoing was ex- 
plained as follows: That over 800 
different courses are offered to the 
men in the Armed Forces. For in- 
stance, if a credit was given on a B.A. 
degree for eight semester hours of 
gym, unquestionably a man who had 
received the physical training of the 
Army would be entitled to credit for 
eight semester hours just as though he 
had attended a college, and there were 
other comparable examples. 

However, the effect of this is to 
enable the service man to substitute 
training received in the service for 
one prescribed pre-legal year, provid- 
ed that when that credit is added to a 
year in residence the applicant will 
have not less than one-half of the 
work acceptable for a B.A. degree 
from an accredited college which re- 
quires a four-year period to acquire a 
B.A. degree. 

Thus, it is apparent that this is the 
concession that the A.B.A. has made 
toward the service man who desires 
to be a lawyer, and it is to the fullest 
extent to which they have gone. 

It was then pointed out that seven 
states had provided that if a man 
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graduated from a law school, he had 
what was known as “diploma privi- 
leges,” that is, he could become a 
lawyer without taking the bar exami- 
nation. Kentucky was mentioned as 
a state which had eliminated one year 
of prescribed pre-legal courses. In 
fact, Mr. George Morris, past presi- 
dent of the A.B.A., had made in- 
quiry of Sam Rosenstein and myself 
about it upon our arrival. I must ad- 
mit that the first notice I had of this 
was when Mr. Morris asked me about 
it in Chicago. I did upon my return 
procure a copy from the Clerk of the 
Court of Appeals of Kentucky of this 
amendment to the Rules and Regu- 
lations for Admission to the Practice 
of Law in Kentucky, and it is as 
follows: 


Section (c) of Rule 2: 


“(c) Any applicant hereafter com- 
mencing the study of law preparatory 
to taking the examination for admis- 
sion to the bar, must submit record 
evidence that he has successfully com- 
pleted at least two years of study in 
an approved law school and at least 
two years’ study in a standard college 
as defined in Section 161.010 Ken- 
tucky Revised Statutes; provided, 
however, that in the event the appli- 
cant has served in the Armed Forces 
of the United States during the pres- 
ent emergency for at least two years, 
he is given the advantage of the two 
following special conditions: 


“(a) Taking the examination for 
admission to the bar on record evi- 
dence that he has successfully com- 
pleted one year of study in a standard 
college as above; or (b) taking the 
examination for admission to the bar 
when he possesses the equivalent of 
two years’ study in a standard college 
as considered and determined by the 
dean of the law school where the ap- 
plicant commences the study of the 
law. The applicant may at the time 
of commencing the study of the law, 
as aforesaid, upon proper showing, 
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secure from the dean of the law 
school, at which he matriculates, a 
certificate to the effect that he has 
had training equivalent to two years’ 
study in a standard college; and if, 
thereafter, should applicant success- 
fully complete three years of study 
in such approved law school, he may 
be admitted to the bar upon examina- 
tion as otherwise required by this 
Rule 2. 

“Where a record of the applicant’s 
studies is not available, other satis- 
factory evidence may be accepted by 
the Board of Bar Examiners, and the 
decision of the board on this question 
shall be final.” 


The change in the Kentucky rule 
now appears to be as follows: That 
Kentucky never required but two 
years pre-legal education and two 
years legal education to take the bar 
examination, and thus the standard 
was below the A.B.A. only to the 
extent of one year legal education, but 
the changes do the following: 


1. If the applicant has served in 
the Armed Forces, he is entitled to 
the following consideration: 

(a) His pre-legal education is re- 
duced from two years to one year, or 


2. If the dean of the law school 
where the applicant enrolls certifies 
that applicant has had the equivalent 
of two years’ study in a standard col- 
lege and then he completes three 
years’ study of law, he is entitled to 
take the bar examination. 

This amendment actually decreases 
the pre-legal education in the first 
instance and increases the legal- ed- 
ucation in the last instance. The 
difference between the A.B.A. re- 
quirements and the Kentucky re- 
quirements is apparent, in that 


the one year pre-legal education is 
eliminated without substitution, and 
where the equivalent is substituted for 
the pre-legal education upon the cer- 
tification of the dean, although an- 
other year of legal education is added, 


it leaves this matter entirely to the 
discretion of the dean of the law 
school, unless the last paragraph 
above quoted passes the final decision 
to the Board of Bar Examiners. This 
may be doubtful, because it seems to 
rest exclusively upon the advisability 
of the pre-legal work which the ap- 
plicant has done. 


However, this question has been 
and is a controversial one. The pri- 
mary right is that of the service man 
and so recognized by the A.B.A. The 
A.B.A. qualifies this by saying that 
they will not be doing the service man 
any service if they permit him to re- 
ceive a license to practice law when he 
is not qualified to do so. Then, too, 
discussions always enter into the com- 
parative field, and invariably lawyers’ 
associations are compared to doctors’ 
associations or auditors’ associations. 


The result is that the Snobs, so to 
speak, take the position that one of 
the reasons why attorneys have not 
been recognized in the present mili- 
tary service is because there are so 
many attorneys, and because they pro- 
cure a license so easily many of them 
are unqualified; that this is not true 
of a doctor or a C.P.A.; and that 
there are fewer doctors and C.P.A.’s 
because it is more difficult to become 
a doctor or a C.P.A. than a lawyer. 


The Coon Skin Boys then come 
forward with the argument that if 
the A.B.A. had its way, they would 
have a four year pre-legal course and 
it would be as difficult to become a 
lawyer as a doctor; that it might take 
a minimum of twelve years at great 
cost, and no lawyer who could afford 
to go to school for this length of time 
could then afford to return and repre- 
sent his neighbors at the country 
cross-roads. Therefore, it comes 
back to the question of what kind of 
association the lawyers want to have 
and what kind of prescribed courses, 
pre-legal and legal, should a man have 
to qualify him to serve the public? 
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Mr. Arthur T. Vanderbilt of New 
York has prepared quite an excellent 
treatise on the subject of “Pre-legal 
Education.” The point Mr. Vander- 
bilt makes is that law schools have 
never informed colleges what type of 
pre-legal education a college should 
give to a student who is contemplat- 
ing the study of law. He goes farther 
and states that he does not think it 
could be done. However, Mr. Van- 
derbilt sent out a questionnaire to the 
justices of the Supreme Court of the 
United States, the chief justices of 
the states, and the senior judges of 
the United States Circuit Courts of 
Appeal. The answers to the question- 
naire agree on certain substantive sub- 
jects, but to a great degree are vari- 
able. Mr. Vanderbilt concludes with 
this observation : 


“Tt is no wonder that our leaders 
so-called range from _ starry-eyed 
idealists with a panacea in every 
pocket to human ostriches who re- 
fuse to recognize facts that are star- 
ing them in the face.” 


Surely Kentucky can face these 
facts without being either an idealist 
or an ostrich, and I believe that that 
is exactly what the Court of Appeals 
has tried to do. However, I would 
suggest that the Bar Commissioners 
and the members of the Legal Educa- 
tion and Admission to the Bar Com- 
mittee of the State Bar Association 
work together, so that at all times co- 
operation can be had, and no action 
will be taken on a matter as vital as 
this without adequate discussion with 
the Bar Examiners and other mem- 
bers of this committee. 


The proceedings of the 1944 A.B.A. 
convention have not yet been printed, 
but we can go back a year to the 1943 
proceedings and there ascertain what 
the position of the A.B.A., through 
Mr. Albert J. Harno, of Iilinois, 
chairman of the Legal Education and 
Admission to the Bar Section, was in 
1943. He stated in the House of Dele- 
gates: 





“The years just ahead will be a 
period in which our adherence to the 
standards we acclaimed in better 
times will be put to a rigorous test. 
The substance and spirit of those 
standards are real, and they con- 
stitute values that are precious. Their 
substance was real before the war, 
and it is no less real now. It would 
follow, then, if it was indefensible to 
send a poorly qualified lawyer into 
society before the war, it likewise is 
indefensible now. 


“The problem of standards is a 
paramount issue today. That is the 
judgment of the council. We shall 
meet that problem again but in a 
different form, when the men come 
back from the war. Law schools and 
bar examination boards alike will be 
importuned then to make concessions 
for these men. I should like, par- 
ticularly, to leave this thought with 
you as you go back‘to your homes, 
the human element will have to be 
reckoned with, and it will have a 
tremendous appeal. I speak as one 
who is deeply sensitive to that factor, 
but we must not lose sight of the 
substance of things. 


“Come what may, we must cling to 
our sense of values. A poorly quali- 
fied lawyer is still one though he be 
a soldier.” (1943 A.B.A. Convention, 
pages 407, Vol. 68.) 


If that was said a year ago, then 
we are presented directly with the 
question, Has Kentucky, in amend- 
ing the rule, adhered to its sense of 
values? If Kentucky, by amending 
the rule, has made a concession to 
the returning soldier, will this con- 
cession work for the benefit of the 
public? These are the questions that 
must be honestly answered by any- 
body responsible for the prescribed 
pre-legal or legal course that an ap- 
plicant must take before he takes the 
bar examination. 

There was also discussed what the 
colleges and bar associations could do 
for the returning service man. The 
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distinction was made between the 
law student who had his course of 
study interrupted, and the graduated 
lawyer or member of the bar who 
had entered the service. It was gen- 
erally conceded that the former should 
be assisted by the law schools, and 
that the latter should be assisted by 
both the law schools and the bar as- 
sociation. 

It was pointed out that the G. I. 
Bill would afford an adequate plan 
for members of the Armed Forces 
who had not completed their legal 
course, and in some instances it 
would take care of the returning 
member of the bar, but that generally 
this latter would not occur, the prin- 
cipal objective in mind being to re- 
fresh the memory of the service man 
relative to law and to give him con- 
fidence; that the returning attorney 
would have to get adjusted; that he 
would want no spoon feeding but 
would desire to stand on his own 
feet; that he might consider the re- 
turn a humdrum affair; that it would 
lack the thrills which his military ac- 
tion afforded; and that in addition to 
the men in the service there were over 
2,000 men who were performing 
particular military legal work, of 
which Commander Bentley spoke 
specifically, how some of them were 
frustrated to his knowledge and were 
worried about adjusting themselves 
when the war was over. 


Commander Bentley further stated 
that there would be no sudden drop- 
out of the service; that the returning 
service man needed an opportunity 
when he got home to catch up with 
the general trend and review recent 
court decisions; and that many older 
attorneys would feel they were losing 
face if they returned to school. He 
suggested monographs, compendiums 
or correspondence courses, and that 
law schools and attorneys, jointly, 
render this service. 


Dean Evans of the University of 
Kentucky made inquiry concerning 


the possibility of District Bar pro- 
grams, all of which adds up to the 
fact that Sam Rosenstein and my- 
self contacted Dean Russell of the 
University of Louisville Law School 
and desired to contact Dean Evans, 
with the general idea of seeing what 
can be worked out for the year 1945 
relative to giving refresher courses 
throughout the State of Kentucky 
in the event the war with Germany 
is over at that time and sufficient 
service men have returned to war- 
rant such refresher courses. The 
idea generally suggested was that 
perhaps the District Bar Meetings 
would be fewer and consume pos- 
sibly two days, or if not, a whole day 
and evening, with the idea in mind 
that after these District Bar Meet- 
ings were over, at which these re- 
fresher courses were given, the re- 
turning service man would know 
what school he could go to in the 
fall to take up anew or again his legal 
education. 





In order to avoid possible embarrass- 
ment we omit the name of the county 
and the name of the sheriff and his 
deputy from the return below. The 
return was made on a notice to take 
depositions in a divorce case placed 
in the hands of a Kentucky sheriff 
and we have seen the return. 


“executed by schiring for Louise 
Caldwe!l Whitaker not found honest 
report made that she was hid till I 
could not find her said that she went 
to Lesley County to doug the law said 
she was not going to a tend again 
Johnie Whitaker that he could take 
divorce and go to hell with it that she 
didn’t want him any longer.” 


By 
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1945 ESSAY CONTEST 


Conducted by American Bar Association 


Pursuant to the terms of a bequest 
of Judge Erskine M. Ross, deceased, 
the American Bar Association will 
hold its essay contest again in 1945. 

The subject to be discussed is “The 
Development of the Doctrine of Stare 
Decisis and the Extent to which it 
should be applied.” The essay must 
be submitted on or before March 15, 
1945, and the prize is $3,000. 

The contest will be open to all mem- 
bers of the American Bar Associa- 
tion in good standing whose appli- 
cations for membership in the asso- 
ciation have been received at the head- 
quarters office of the association in 
Chicago prior to January 1, 1945, ex- 
cept previous winners, members of 
the Board of Governors, officers and 
employees of the association. 

No essay will be accepted unless 
prepared far this contest and not pre- 
viously published. Each entryman 


will be required to assign to the as- 
sociation all right, title and interest 
in the essay submitted and the copy- 
right thereof. An essay shall be re- 
stricted to five thousand words, in- 
cluding quoted material and citations 
in the text. Footnotes or notes fol- 
lowing the essay will not be included 
in the computation of the number of 
words but excessive documentation in 
notes may be penalized by the judges 
of the contest. Clearness and brevity 
of expression and absence of itera- 
tion or undue prolixity will be taken 
into favorable consideration. 

Anyone wishing to enter the con- 
test shall communicate promptly with 
the executive secretary of the associa- 
tion, who will furnish further infor- 
mation and instructions. 

Address communications to Amer- 
ican Bar Association, 1140 N. Dear- 
born Street, Chicago, 10, Illinois. 





Louisa Lawyer Continues His 
Legal Education in England 


Lt. Col. Eldred E. Adams, attorney 
of Louisa, Kentucky, now serving 
with the Armed Service in England, 
recently wrote Chesley A. Lycan, at- 
torney of Ashland, giving account of 
a trip which he made to one of the 
English courts. He says: 

“Since I have been here I have had 
the opportunity of attending the 
Court of Assizes. The English con- 
duct their courts with great formality 
and ceremony. The first morning I 
was at court I was in the hallway or 
corridor of a large hall in which both 
the civil and criminal courts were be- 
ing held, with a solicitor friend, when 





some bobbies came down the hallway 
and got everybody back into the door- 
ways or just inside some of the rooms, 
so that the hall or corridor was per- 
fectly clear. I wondered what it was 
all about, but in a minute I looked 
and saw coming down the hallway a 
procession. In front of the proces- 
sion was a man carrying a long white 
staff, behind him was the judge, to 
his right and behind him and to his 
right was the sheriff and a little 
farther back was the Clerk and be- 
hind him were the court attendants 
and others. The judge was a large 


(Continued on page 28) 
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On October 13, 1944, the Court of 
Appeals adopted an amendment to 
Rule 18, which rule defines the prac- 


tice of law. The rule as amended 


now reads: 


“The term “The practice of law,’ as 
used herein, is any service rendered 
for a consideration involving legal 
knowledge, legal advice, whether of 
representation, counsel, advocacy in 
or out of court, rendered in respect 
to the rights, duties, obligations, lia- 
bilities, or business relations of one 
requiring the services. However 
nothing herein shall prevent any per- 
son not holding himself out as a prac- 
ticing attorney from writing a deed, 
mortgage, or will, without considera- 
tion unto himself for such service, 
and nothing herein shall prevent any 
natural person from drawing any in- 
strument to which he is a party with- 
out consideration to himself there- 
for.” 


Section 30.010 Kentucky Revised 
Statutes makes it unlawful to prac- 
tice law without being licensed so to 
do, and Section 30.990 makes it a 
penalty so to do of a fine of not less 
than $25.00 nor more than $200.00 


for each offense. 


At least one local bar association 
has had so much of this item as has 
gone before published in the papers 
of its locality, and the result has been 
reasonably satisfactory. Some lay- 
men who have been writing deeds, 
mortgages, and wills reported that 
they were glad of the publication, as 
it gave them an excuse to quit doing 


so; and one has had the published 
article framed and placed over his 
desk, this was a real estate dealer. 
Most laymen are willing to desist such 
practice when advised as to the law; 
a few may have to be shown through 
a prosecution. Unless the lawyers 
themselves protect themselves from 
unwarranted encroachment upon their 
proper domain they will go unpro- 
tected, no one is going to do it for 
them. 





The lawyer is the only ‘class of 
citizen who takes the Constitutional 
oath to support the Constitution, who 
is not on the public payroll. 





We Americans are inclined to be 
magnanimous toward a fallen foe, we 
cheer the “under dog,” we “root” for 
the weaker team, we like to see the 
smaller triumph over the larger, that 
is our nature and has been our na- 
ture since we, a few small colonies, 
defeated a more powerful foe. We 
can’t help it; we grew that way. 


In our forthcoming peace treaties, 
which must be made with barbaric 
nations, we must be careful that this 
good nature of ours does not out- 
weigh our better judgment. 


Any people who can seek to excuse 
their own atrocious actions by the 
statement, “We were obeying orders 
and therefore are not to be held re- 
sponsible,” is barbarian and must be 
treated as such. 


We must not permit ourselves to 
forget or to overlook the concentra- 
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tion camp of Maidanek, or of Treb- 
linka; we must not close our eyes to 
the horror of Lidice, or the murder 
of innocent hostages. We must be 
sure to remember the torture and exe- 
cution of American prisoners by the 
slant-eyed “sons of heaven,” and we 
must keep in mind the deliberate 
drowning of American seamen by the 
subjects of Hirohito. 


To commit such crimes and then 
attempt to escape punishment by the 
plea, “yes, we did it, but those in 
authority told us to,” is the reasoning 
of a child, not of supposedly responsi- 
ble members of society. 


The philosopy that the State can 
do no wrong and that anything is 
excusable when done by authority of 
the State is so fallacious that it must 
be wiped from the face of the earth; 
and that. State that encourages or even 
permits such philosophy has forfeited 
its right to existence. 


Germany as a nation and as a gov- 
ernment should be erased from the 
map of the world. Japan should be 
left weak and impotent so that never 
again will it have a chance to raise its 
dragon-like head to threaten the peace 
of the world. 


At the peace conference our minds 
not our hearts should guide our de- 
liberations and justify our demands. 





With this issue of the Journal a 
new system of numbering the pages 
is started. Heretofore we have num- 
bered the pages beginning with page 
one in each issue. Hereafter the 
pages will be numbered consecutively 
through the volume. The number of 
the first page therefore in the March 
issue will be the number next follow- 
ing the number of the last page in 
this issue. This change has been sug- 


gested to the Journal Committee in 
the belief that the Journal can then 
be cited with greater ease and brevity. 





A school teacher undertook an ele- 
mentary explanation of the income 
tax, after which she required her 
pupils to write and submit to her 
something about “Income Tax.” One 
little boy wrote: 

“Had a little dog 
His name was Tax 
Opened the door 
And Income Tax” 





It is very probable, in fact almost 
a certainty, that the annual meeting 
of the State Association will not be 
omitted in 1945. The place of meet- 
ing and the date will be announced 
in the March issue of the Journal if 
we are correct in our prophecy that 
the meeting will be held. 





FOLLOWING DIRECTIONS 


Two soldiers were talking. One 
had attended a U.S.O. dance the night 
before. The soldier who had not at- 
tended asked: 

“How did you find the ladies?” 

“Oh! that was easy, they had a door 
marked ‘Ladies’; I just opened it, and 
there they were.” 


A woman applied to a police magis- 
trate for a warrant with this state- 
ment— 

“I want a warrant for ‘- ’ for 
knocking me down when I ain’t his 
wife nor even his girl friend.” 





The eight-year-old son of litigating 
parents was testifying in a divorce 
case. He was asked, “How long has 
your father been away from home?” 
He answered, “Ever since mother 
caught Santa Claus kissing the cook.” 
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LEGAL ARTICLES 


The Need for Continuous 
Law Reform 


By ALVIN E. EVANS 


A year ago, at the request of the 
Chairman of the Committee on Pro- 
grams for sectional bar meetings, | 
undertook to show the need not for 
occasional and _ sporadic legislative 
alterations of the law, but for far- 
reaching consideration of the con- 
tinuous adaptation of law to social 
needs. This need for continuous law 
reform was illustrated with ten situa- 
tions where our law was believed to 
be out of line with our social demands 
and so was and is inadequate and 
antiquated. These ten illustrations 
were: (1) The per stirpes distribu- 
tion of decedents’ estates; (2) Our 
Ancestral Estates statute; (3) The 
general statute on descent and dis- 
tribution; (4) The conclusiveness of 
the jurisdiction of Kentucky probate 
courts; (5) The Kentucky Statutes 
on Corporation Law; (6) Some in- 
congruities in the law of defamation ; 
(7) The legal position of the illegiti- 
mate child; (8) The law of survivor- 
ship in tort actions; (9) The law per- 
taining to contributory negligence; 
and (10) The law of property rela- 
tions between husband and wife. 

In continuation of the theme of 
need for continuous law reform, two 
illustrations are set forth here. They 
are: (1) The present law applicable 
to damages arising from fright, where 
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there is no physical impact; and (2) 
Reasonable limitations to be imposed 
upon the ownership of land. 


1. THE FRIGHT CONCEPT 
One reason for the lag in the law 
has been the tyranny of conceptions. 
The first concept here considered is 
involved in the proposition that there 
can be no damages for physical in- 
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juries arising from fright negligently 
caused unless the fright was accom- 
panied contemporaneously with a 
physical impact. “This doctrine had 
been rested upon a conception of the 
right of physical integrity but not 
mere peace of mind. To show the 
falsity of the assumption that nothing 
physical was involved made no dif- 
ference. We were not dealing with 
the facts of human life but with con- 
ceptions that were self-sufficient.” 

The firmness of the grasp of this 
conception is observed from the rea- 
sons which have at one time and an- 
other been assigned for following it. 


REASONS FOR THE CONCEPT 


The first reason has been alleged 
to be the difficulty of proof of injury 
where there is no impact. Of course 
injury where there is impact may 
also be difficult of proof. Un- 
doubtedly injury may be simulated 
but the present state of medical 
knowledge-and the accuracy of medi- 
cal diagnosis have niade this problem 
no more difficult than-are many of 
the problems in damage suits for per- 
sonal injuries. It is sometimes said 
that such damages are established 
only by wild speculation. 

Thus, in a case where the defend- 
ant destroyed the plaintiff’s house by 
blasting and the plaintiff, who was sit- 
ting nearby, received a serious nerv- 
ous shock therefrom, the court talked 
about imaginary claims of injury and 
the prejudice of juries, the exaggera- 
tion and fraud of the plaintiff, and 
the ingenuity of counsel stimulated by 
the cupidity of his client. These 
words simply add insult to injury. 

The plaintiff’s husband, in another 
case, was bedfast, recovering from 
an attack of typhoid fever. The de- 
fendant was repairing the highway 
running past the house where the sick 
man was lying. He _ negligently 
caused an explosion of dynamite, 


from the shock of which the husband 
died two weeks later. The negligence 


was not disputed nor the fact that it 
was the cause of his death. No word 
of sympathy was expressed for the 
unhappy plaintiff. 

Courts have also expressed fears 
such as that a recovery in the indi- 
vidual case establishing the principle 
would open up a flood of litigation. 
But such has not been the result in 
those states where the concept has 
been discarded. Other reasons have 
been assigned, such as that the de- 
fendant’s act was not the proximate 
cause of the harm. Thus, there was 
declared to be no proximate cause in 
a case where the defendant’s railway 
cars were negligently thrown against 
and upon the plaintiff’s dwelling, in 
which she was sitting, endangering 
her life and causing a nervous shock 
to her. Or it is said that there may 
have been direct causation but the 
result was not foreseeable. Thus, 
where the defendant’s horse-driven 
street car suddenly came so close to 
the plaintiff (who was waiting to 
board a different car) that she found 
herself between the horses’ heads, the 
court said that the defendant could 
not have foreseen that a lady would 
thus be frightened, fall in a faint and 
suffer a miscarriage. The medical 
testimony fully connected the events, 
but a jury was not permitted to pass 
upon them. 


Or it is found that the result was 
not the natural and probable conse- 
quence of the act, or was too extra- 
ordinary. Other reasons are that 
there is no precedent for a recovery, 
and no standard by which damages 
may be measured, or that the present 
rule, though admittedly illogical, is 
the only one that can be successfull) 
administered. 


The absolute grip of the concept 
is shown in New York, where the 
court said that the rule must be fol- 
lowed “even though the result may be 
nervous disease, blindness, insanity. 
or even miscarriage.” It said that a 
tendency to break away from the con- 
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cept showed “an unhealthy growth.” 
We are “perfectly satisfied” with the 
rule, said the Massachusetts court, in 
1897 and 1912. 


Various MEANS OF 
ESCAPE FROM THE RULE 


But such a position could not for- 
ever resist the trend toward the 
humanitarianism appearing in the law 
in other situations. Hence, ways out 
had to be found. There were four 
devices employed. First, the physical 
impact need not be substantial. One 
line of cases has adopted this formula. 
Says the Kentucky Court, “But if 
there was contact with the wire, no 
matter how slight the burn,” an ac- 
tion will lie. The mere jolting, jar- 
ring, or shaking of the plaintiff's 
body in a falling elevator was enough, 
or the falling of dust into one’s eyes, 
or, on the occasion of blasting, the 
fact that plaintiff was thrown down 
but suffered no bruises. The fact that 
the collision with the plaintiff’s car 
shook the plaintiff, or that the plain- 
tiff was pushed over against the end 
of a seat in a railway coach while an 
attack was made on her father, or 
any unlawful touching was sufficient 
(the defendant’s horse evacuated its 
bowels into the plaintiff’s lap while 
the latter was seated at a circus). 
Finally, in one case the Washington 
Court could find no impact, but the 
situation was the same as if there 
had been one. The defendant had 
blasted a stump out of the highway. 
The stump traveled through the air 
and struck the side of plaintiff's 
house, near which she was sitting, 
just a few feet above her head. It 
had missed her head by inches. If 
the stump had grazed her body, there 
could have been a recovery under the 
rule. She was granted a cause of 
action. The first step, then, is to 
make impact a mere formality. 

The second device is to find a sub- 


stitute for impact. Thus, in one case 
the defendants, by means of threats 





that they would expose her, and ap- 
parently with no physical impact, 
forced a young girl falsely to admit 
acts of sexual intercourse. She was 
allowed to recover for the nervous 
shock, not because there had been a 
physical touching, but because a right 
had been invaded. This substituted 
requirement, invasion of a right, is 
found in several cases, as, for ex- 
ample, where the mental anguish of 
parents was caused by failure of a 
railway to transfer the body of their 
deceased child to another line, thus 
delaying the funeral—a breach of 
contract. In Comstock v. Wilson, 177 
N. E. 431 (N. Y., 1931), a legal right 
not to be collided with was invaded 
and recovery for fright was allowed. 

Of course, no cause of action can 
arise unless a right has been invaded 
and this invasion of a right may be 
regarded as a proper substitute for 
physical impact if, after all, it is fully 
understood that it is a mere subter- 
fuge to avoid the fright concept. It 
should be understood as a subterfuge, 
however, or it may mislead. Thus, it 
has been said that there is no duty 
resting on the defendant not to fright- 
en the plaintiff. Can this be true 
where the former’s acts naturally 
and inevitably lead to that very re- 
sult? One owes a duty of due care 
toward all persons whom his acts 
foreseeably will affect. Thus, in 
Ewing v. Pittsburgh Ry. Co., 23 Atl. 
340 (Pa., 1892), where the defend- 
ant’s railway cars had been thrown 
off the track and onto the plaintiff's 
premises, endangering and frightening 
the plaintiff, the court, in addition to 
making the startling statement that 
the act was not the proximate cause 
of the fright, declared, even more 
astonishingly, that there was no 
breach of duty, since the defendant 
owed no duty to the plaintiff to pro- 
tect her from fright. 


A third device for avoiding the re- 
sult of this concept is the proposition 
that it is inapplicable where the act 
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of the defendant was willful rather 
than merely negligent. An _ illustra- 
tion of this, though it was not ex- 
pressly mentioned there, is the case 
of the young girl noted above who 
was forced to make a false confession. 
Many other cases appear in the books. 

Fourthly, there is the illustration of 
the practical joker who, on occasion, 
causes great sorrow, humiliation, and 
shock to another. The tendency is 
to allow recovery in such cases. Thus, 
in one instance the defendant falsely 
told a lady, as a joke, that he had 
been charged by her husband to re- 
port to her that the husband had been 
crushed in an accident and had both 
legs broken and that she was to go 
at once in a cab, with pillows, to 
bring him home. The wife received 
a violent nervous shock which brought 


about permanent physical conse- 
quences. She was permitted to re- 
cover. So in Louisiana the plaintiff 


was induced by a fortune teller to be- 
lieve that a pot of gold could be dis- 
covered by digging m her land. The 
defendants, practical jokers, buried 
and “discovered” a pot which ap- 
peared to have been hidden for many 
years. The plaintiff, on instructions 
contained beneath the cover of the 
pot, took it to her bank to be opened 
and it was there opened before a jeer- 
ing crowd. Recovery was granted 
for mental suffering and humiliation. 
It is arguable that these joker cases 
are simply illustrations of willful in- 
jury, as above outlined. However, 
if they are not in their nature differ- 
ent, they signify a considerable ex- 
pansion of the rule of those cases. 
It is evident that there was no inten- 
tion to harm the plaintiff. The will- 
fulness was, after all, a mere species 
of thoughtlessness and negligence. 
Then, there are certain exceptional 
cases which are difficult to harmonize 
with the concept. One is the rather 


usual recovery for anguish caused by 
the failure to deliver telegrams in 
Is physical 


sickness and death cases. 


impact dispensed with as a requisite 
to recovery because of the impossi- 
bility of its ever being present, or is 
it because the injury arises from 
breach of contract, or is it because the 
defendant is a public utility? There 
are also the cases of injury to corpses 
or more exactly, actions where the 
feelings of close relatives are shocked 
and grief created because of impact 
with or mismanagement of a corpse. 
Again, no physical touching upon the 
plaintiff is possible, but there is also 
no contract and there may be no pub- 
lic utility involved. 

Finally, it is argued that if one is 
not liable where he causes mental 
shock to another without impact, all 
the more he should not be liable if 
the mental shock to another arose 
from a negligent act causing danger 
to a third person. Thus, where a 
young child was ascending the out- 
side stairs of his home and his safety 
was threatened by the escape of a 
negligently controlled truck approach- 
ing the stairway, the fact that the 
mother, seeing the danger, suffered 
a shock which resulted in a miscarri- 
age, created no cause of action under 
the fright concept. There was no 
impact upon herself and she was not 
even in personal danger. Likewise, 
fear cf a wife for the safety of her 
husband, threatened even by the will- 
ful act of defendant, has been held 
to create no cause of action. But 
a comparatively recent case, Ham- 
brook v. Stokes Bros. (1925), K. B. 
141, seems to have overturned the 
law for England. In that case a 
mother had been walking with her 
children along a bend, up an incline 
in the road. She had just parted 
from them when she saw a motor 
lorry rushing around the curve in 
her direction. She was not in per- 
sonal danger but became so fearful 
for the safety of the children that 
she sustained a severe shock result- 
ing in physical injuries, from which 
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she died. Recovery was allowed on 
the basis of negligence and proximate 
cause. In a recent case Wisconsin 
refused to follow this lead. The de- 
fendant, in Wisconsin, was declared 
to be under no duty toward the plain- 
tiff because harm was not to be an- 
ticipated. Fortunately, a few Ameri- 
can cases have gone along with the 
modern English rule in this respect. 

Of course some limitation should 
be placed upon the matter of recovery 
for fright caused by danger to an- 
other person. One would suppose 
that protection should not extend to 
all the world but should be confined 
to parent and child, spouses, and 
possibly other close family relation- 
ships. 

The fright concept is gradually 
losing its long-continued grip upon 
legal thought and we may hopefully 
look to the time when it is abandoned, 
but we must still reckon with it in 
our own state and in many others. 
We must realize that it is an illustra- 
tion of the jurisprudence of concep- 
tions—the fright concept. It is 
logically indefensible and should not 
continue to work grave injustices in 
cases which are shocking to our moral 
sense. 


2. ABSOLUTE RIGHTS OF THE 
OWNER OF LAND—A STAND- 
ARD AND NOT A RULE RE- 
QUIRED 


Another legal concept which has 
caused much trouble is that the own- 
er of land has absolute rights in it 
so that he can use it reasonably or 
unreasonably, absent nuisance, as he 
may please. The rule was based, first, 
on the absoluteness of one’s right to 
the use of his own property, the jus 
utendi et abutendi, and second, upon 
a definition of land. 


(a) CONTROL OF THE AIR 

Thus, land extends indefinitely up- 
ward and downward. One can con- 
trol the air space above and the in- 





terior below, whether or not he has 
access to it. Due to the exigencies 
of modern air traffic, the landowner’s 
control of the air has been greatly 
modified by statute and otherwise. 
He can in general claim nothing be- 
yond a reasonable protection for him- 
self and his family and guests and 
the animals and buildings thereon. 
The American Law Institute has 
recognized this modern rule and al- 
lowed protection to such reasonable 
use as air pilots may make of the air 
space. 


(b) ConTRoL OF THE SUBSURFACE 
OTHER THAN WATER 

But this liberality has not been ap- 
plied to the matter of the use of the 
interior of the earth. Thus, quite re- 
cently and over the powerful and 
eloquent protest of one member of 
the Court, Kentucky has held that 
ownership of lands extends indefinite- 
ly downwards so that the proprietor 
of land beneath which there is a cave 
has an interest in the cave and can 
prevent another from its free en- 
joyment, even though he has no ac- 
cess to the cave and can make no use 
of it. This results in a strange con- 
trast to the way air law has developed. 


(c) THe Use or PERCOLATING 
WATERS 

Applications of the rule to perco- 
lating waters is an even more pro- 
nounced illustration of the grip of 
the concept of land proprietorship. 
There are two prongs to the matter: 
(1) the right to use and divert such 
water from neighboring lands; and 
(2) the right to befoul the percolating 
water on adjoining lands without di- 
verting it. 

Thus, it has been said that “the 
owner of the soil owns all that is be- 
neath the surface . . . he may dig 
therein and apply all that is there 
found to his own purposes and at 
his free will and pleasure.” Hence, 
in a struggle between a cottonmill 
owner and a mine owner, the latter 
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may destroy the business of the for- 
mer and he is under no duty to show 
that he needs the water. Not even 
a reasonable use need be required. 
There are many cases to the same 
effect, so that the business of owners 
of mills, hotels, and baths has been 
destroyed with no idea that any limit 
could be placed upon the use. To the 
argument that Comyn’s Digest (The 
Common Law) justified only a rea- 
sonable use, a court replied that the 
reasonable use doctrine was not ap- 
plicable to percolating waters, inas- 
much as adjoining owners had no 
correlative rights in them. 


But some states have broken away 
from this rule. Thus, in New York, 
the city of Brooklyn, owner of two 
acres of land at a certain place, set 
up enormous engines and force pumps 
with which to draw the water from 
its driven wells. This resulted in 
draining the percolating water from 
all the adjoining lands for a distance 
of five to eleven miles. In doing so, 
the adjoining land was made no long- 
er fit for truck gardening. ‘t was 
held that such rights must be acquired 
by eminent domain, if at all. In this 
way the court set up a flexible stand- 
ard of reasonable use and did not 
apply a fixed rule of law as to abso- 
lute ownership of land and the water 
within it. It is difficult to understand 
how the plaintiff could show a tech- 
nical trespass in such a case. At 
present probably the weight of Ameri- 
can authority restrains the owner of 
land to a reasonable use of the perco- 
lating water, the reasonableness be- 
ing determined by all the circum- 
stances of the situation. But the 
English courts, and those of a good 
many American states, have not yet 
adopted this view. 


(d) THe BeEFouLinc or PERCOLAT- 
ING WATERS 

But a different problem growing 
out of the same conception of owner- 
ship raises the question whether one 


may befoul the percolating waters and 
springs on the land of another. If 
one may do absolutely as he will with 
his own, if ownership implies both 
the uncontrolled jus utendi et abu- 
tendi, the privilege to use and misuse, 
then certain recent American oil cases 
were correctly decided. 


While the English cases involve 
cesspools, the American cases, on the 
other hand, as indicated above, are 
principally oil cases. There are differ- 
ences between filth and filth, if in 
some way the latter may have a com- 
mercial application. The problem is 
comparatively new. Thus, one of the 
earlier cases is Dillon v. The Acme 
Oil Co., 49 Hun. 565, 2 N.Y.S. 289 
(Sup. Ct. 1888). Here the oil, acids, 
and other chemicals from the defend- 
ant’s refinery soaked into the ground 
and were carried by percolation onto 
the plaintiff’s land and befouled his 
spring some twenty rods away. The 
fact that a street and some railway 
tracks intervened was noted as of 
importance. If the injury had been 
caused by a surface overflow, if these 
chemicals had been put into a surface 
flowing stream and had accomplished 
the same result, the plaintiff would 
have had a cause of action. Not so 
where the injury resulted from seep- 
age. 

It was the court’s view that the 
maxim of so using one’s own property 
as not to injure another was inap- 
plicable where the defendant’s works 
were carefully constructed. The 
Rylands v. Fletcher doctrine of abso- 
lute liability was also rejected. The 
court was hard put to distinguish the 
English cesspool cases. These cess- 
pools also seem to have been carefully 
constructed with reference to their 
functioning. By some stretch of the 
reasoning of its co-operating judicial 
minds, the court was able to say that 
it was sewage matter, rather than 
polluted water, that caused the harm. 
The court noted the privilege of an 
owner to stop up ancient lights, to 











ee ae 


ot 


liz 
ar 
nt 
by 
pt 


R 
tic 
m 
he 
re! 
an 
tic 
ne 
do 
ag 
fin 
ute 
vel 
lial 


not 
to 

mo 
oth 
def 








and 

If 
vith 
oth 
bu- 
use, 
ASeS 


»Ilve 
the 


fer- 
in 
omn- 
1 is 
the 
cme 
289 
ids, 
nd- 
und 
ymnto 
his 
The 
way 
of 
een 
1esSe 
face 
hed 
yuld 
tf SO 


-ep- 


the 
erty 
lap- 
orks 
The 
bso- 
The 
the 
ess- 
ully 
heir 
the 
cial 
that 
han 
rm. 
an 
to 








KENTUCKY STATE BAR JOURNAL 





27 





erect a spite fence, and other privi- 
leges of ownership which do not re- 
quire him to consider the needs of 
others. The superior economic and 
social utility of oil was thus recog- 
nized. 

Perhaps the most recent case, one 
from Rhode Island in 1934, sets out 
best the present theory of oil cases 
where the springs and percolating 
water of another are corrupted. The 
action was for nuisance. The de- 
fendant’s oil refinery impregnated the 
soil with polluted matter which was 
carried by percolation to the plain- 
tiff’s farm, poisoned the water in his 
well, and thus destroyed the plain- 
tiff’s pigs and chickens and made it 
impossible to use the well for family 
purposes. 

Three possible theories for recovery 
were open to the plaintiff. One was 
to show that he suffered from the 
negligence of the defendant. An- 
other was the application of the 
Rylands v. Fletcher doctrine of strict 
liability. Still a third was the nuis- 
ance doctrine. Under the latter, if a 
nuisance is found to be maintained 
by the defendant, it is unnecessary to 
prove negligence. 

The court rejected, as many do, the 
Rylands v. Fletcher «doctrine, par- 
ticularly as applied where the instru- 
mentality is not looked upon as in- 
herently dangerous. Inasmuch as the 
refinery had been carefully planned 
and set up according to refinery prac- 
tices, the plaintiff did not allege 
negligence. This left the nuisance 
doctrine to sustain his claim for dam- 
ages. The court was unwilling to 
find help for the plaintiff in the sic 
utere tuo maxim which is “mere 
verbiage.” But the doctrine of no 
liability without fault was invoked. 
The earlier common law of torts did 
not consider fault as a prerequisite 
to liability—was not concerned with 
moral responsibility. Harm to an- 


other by pure accident or even in self 
defense was not excused. There came 


however, to be a gradual progress 
in the law toward the recognition of 
fault as a prerequisite to a liability. 
Then the later nineteenth century 
came back to the position whereby 
liability without fault was recognized 
in certain cases. Witness the doctrine 
of respondeat superior and that of 
Rylands v. Fletcher. 

In Rhode Island, however, in 1934, 
the court said it could not create lia- 
bility without fault. It approved and 
applied the English doctrine of abso- 
lute right in percolating waters. Then 
it argued that since the defendant 
could completely appropriate the 
waters on the plaintiff’s soil without 
liability, why should it not contami- 
nate them? What difference could 
there be? It was also suggested that 
perhaps subterranean water pollu- 
tions may be permissible save in one 
case, viz., where the injured owner 
is engaged in agriculture. 

Here, however, the English courts 
have refused to apply such a rule. It 
is true, no oil case was involved, that 
is to say, there was no occasion for 
a comparison of the interests of the 
plaintiff and the defendant and of 
the relative social merits of each 
where one person befouled the water 
of another with oil. That is, the 
earlier English cases are cesspool 
cases. No special or definitive theory 
was developed in these cases. Instead 
of the conception of the full privileges 
of ownership, there was an inclina- 
tion toward the application of a 
standard which took the form of a 
maxim, one must so use his own as 
not to imjure another. 

The Kentucky cases could be re- 
garded as conflicting with respect to 
the befouling of percolating waters, 
but it seems impossible to reconcile 
two earlier cases, one an oil refinery 
case, with one decided in 1932. 

In the case of the privileges of 
ownership raising the issue of the 
duty of the proprietor to his neigh- 
bors, we must not search for a rule 
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which in its nature is inelastic, but we 
should apply a standard, that of 
reasonable use, and leave the issue 
to a jury whether or not the defend- 
ant has applied a reasonable standard. 
This is no exceptional problem. In 
the vast field of tort law, a standard 
of reasonable care—of reasonable use, 
must necessarily take the place of a 
rule of law. The jury applies this 
standard as facts and circumstances 
may appear and under instructions. 


Thus, in the threefold physical as- 
pect under which land ownership has 
been viewed, no court any longer 
assigns to the proprietor an absolute 
right to control the sky. He is given 
only reasonable protection from air- 
craft. It may well be that he is not 
entitled to as great a degree of con- 
trol of the sky where he raises only 
grain and pigs as he would have if 
he kept milk-cows or bred fur-bearing 
animals or operated a menagerie. In 
the case of the subsurface not involv- 
ing percolating waters, but caves, a 
doctrine of reasonable access or use 
has not come to be applied generally. 
As to the use of subsurface waters, 
however, the prevailing American doc- 
trine is that it must be reasonable. 
Not so in England. When it comes 
to the matter of pollution, however, 
at least in oil refinery cases, the courts 
seem to hold that any use made by a 
properly constructed refinery is rea- 
sonzble or perhaps better, that reason- 
ableness of use is not an_ issue. 
The difficulty of the problem could 
be dispelled if once it were recog- 
nized that here a standard is re- 
quired rather than a rule. . The 
principle is similar to the standard of 
conduct in negligence cases, which is 
commonly an issue for the jury. 

It thus appears that in the effort 
to do more nearly exact justice, we 
should not be controlled wholly by 
arbitrary concepts whose day is past. 
We should not apply inflexible rules 
in those areas where flexibility is re- 
quired to meet the demands of par- 


ticular situations. A _ standard of 
reasonable care and use must often 
be applied which cannot be reduced 
to an unyielding rule. This pro- 
posal calls for an alteration in judicial 
technique where statutory modifica- 
tion of existing law is inappropriate. 





LOUISA LAWYER IN 
ENGLAND 


(Continued from page 17) 


man and wore a large red gown with 
something that looked like a foot wide 
black ribbon over his shoulder and ex- 
tending the length of his robe or 
gown. He also wore a large wig with 
no curls. 

“The Sheriff was the payoff. He 
wore black velvet knee breeches and 
a black velvet coat, with lace or fluffs 
at the collar and wrists. On his side 
he. carried a sword. He wore no 
gown but did wear a large wig. The 
Sheriff was built about like 
and as he strutted down the corridor 
I thought he really stole the show. 
Behind the Court (the Court was a 
large towering man) marched the 
Clerk (pronounced “KLARK”) and 
this Clerk was another — . ane 
Clerk was all dressed fit to kill, too, 
with his long black robe, wig with 
curls, etc. The Court attendants also 
came in for their part, too, for they 
were doddering old men with one foot 
in the grave and each of them wore a 
red hunting coat with a peculiar cut. 
And these coats were a bright scarlet. 
The procession then moved along and 
into what apparently was the judge’s 
chambers. There the Judge waited 
until everybody had gotten into the 
court room and after everybody had 
got all set and at the gong for ten 
thirty the bailiff (or some fellow like 
that who sits at the right of the judge 
(The Sheriff sits on the left) called 
everybody to their feet, rapped for 
silence, and then in a very formal way 
announced that the court was in ses 
sion, etc. The Court entered and 
court was in session. 
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“The barristers all decked out in 
robes and wigs with curls sit on two 
rows of seats that would correspond 
roughly with the first two rows of 
spectators seats in our courtroom 
(both as to length and as to distance 
from the court). The prosecution 
barristers sit on the front row of seats 
and the defense barristers on the rear 
row next to the prisoners (the prison- 
ers come through a hole in the fioor 
from the depths beneath into what is 
called the prisoners cage (actually it 
is surrounded by two bars resembling 
bannisters) through these bars the 
prisoners can whisper through to their 
barrister but they never seem to be 
able to do so. Court is conducted in 
a sort of lackadaisical way—nobody 
seems to get warmed up or to pay 
much attention to or interest in either 
the defense or prosecution. The 
Judge is addressed as ‘MY LORD.’ 
It is “Yes my lord this, and yes my 
lord that.’ 


“Because of the shortage of man 
power no grand jury is used, but the 
Clerk writes out the indictment. Petit 
Jury consists of a mixed jury of 
seven. Barristers are often stopped 
by the Court in the middle of their 
questioning and asked what they have 
in their minds or what are they driv- 
ing at, and things like that. The 
witness stands in a little box beside 
the high dias where the court holds 
forth. Before the witness swears, 
however, he holds a Bible in one hand 
and reads an oath written in large let- 
ters on a piece of cardboard that he 
holds in the other hand. And so the 
trial proceeds with everybody so 
spread out and on different levels that 
they have to repeat almost everything 
because of the difficulty in under- 
standing each other. 


“While I was there they very kindly 
showed myself and another officer 
into the grand jury box perched on 
one side of the room and overlooking 
the proceedings. The Judge even sent 
the indictment up to me to look at and 
said he would send back for it in 








about thirty minutes, which he did. 
The indictments are made out in the 
name of the King and are very simi- 
lar to ours. They are written on large 
foolscap however, and bound with 
large ribbons.” 

He also sent clipping which shows 
there is no such a thing as an obsolete 
law in England. The clipping is: 

“MRS. DUNCAN LOSES 
HER APPEAL 

“Mainly on the meaning of one 
word, Mrs. Helen Duncan, the medi- 
um, based- and lost- her appeal! yester- 
day against her conviction and sen- 
tence of nine months’ jail under the 
Witchcraft Act of 1735. 

“The word was ‘conjuration.’ Coun- 
sel for Mrs. Duncan had told the 
Lord Chief Justice and two Judges of 
Appeal that she could not be prose- 
cuted under the Witchcraft Act, 
which made it an offence to pretend 
to exercise conjuration. 

“Conjuration, Counsel argued, 
meant the calling up of the devil and 
evil spirits. Looking into the history 
of the matter, Lord Caldecote said in 
the Act of Henry VIII the reference 
was to the ‘conjuration of spirits’ with 
no reference to other spirits, while 
the Act of James I spoke of ‘conjura- 
tion of evil and wicked spirits.’ 


“DELETED 

“But the 1735 Act cut out the ad- 
jectives and referred to any kind of 
conjuration. 

“The aim of the Act, said the Lord 
Chief Justice, was shown by its 
language. It was that ignorant per- 
sons should not be deluded by the pre- 
tence to exercise or use any kind of 
conjuration.” 

“In our opinion, he added, these 
words are wide enough to cover the 
conspiracy which the jury have found 
proved in this case. 

“The appeals of Mrs. Frances 
Brown sentenced to four months jail, 
and Ernest Edward Hartland Horner, 
and Mrs. Elizabeth Ann Jones, who 
were bound over, were also dis- 
missed.” 





Changes in the 1944 Individual 
Income Tax 


By JOSEPH C. HEALY 
Chairman of the Committee on Taxation 


EDITOR’S NOTE: Joseph C. Healy, Covington attorney, 
has been engaged in the practice of law since 1924. In 1938 


he accepted an appointment as United States Deputy Internal 
Revenue Collector in charge of the Covington office, and re- 
signed in 1941. Since that time he has been engaged in the 
general practice of law, specializing in matters pertaining to 
revenue and taxation. 

In view of the fact that the writer of this article has re- 
cently been appointed chairman of the Committee on Taxation 
by the Kentucky State Bar Association and that it is the desire 
of this committee to keep the members of the Bar Association 
informed of the various acts and decisions that will affect them 
either personally or their clients, the writer takes this oppor- 
tunity to present to the members of the State Bar Association 
what he considers the important changes which will affect the 
membership individually or their clients for the year 1944. This 
committee is composed of Mr. John K. Skaggs, Jr., of the 
Louisville Bar; Mr. Earl S. Wilson, also of the Louisville Bar, 
and the writer of this article, who is chairman. The chairman 
of this committee would like to have an expression from the 
members of the bar, especially those members who specialize 


in matters of revenue and taxation, as to their views. 


The chairman of this committee 
herewith submits for the perusal of 
the Bar Association, the following 
principal changes for the year 1944, 
as follows: 


1. The Victory Tax as of 1943 is 
repealed but is replaced by a new 3 
per cent normal tax. Under the 1943 
Federal Income Tax the normal tax 
was 6 per cent. 


2. A new simplified tax table is 
provided which is called Supplement 
T. This table will be attached with 
the Income Tax form and may be 
used by a taxpayer with an adjusted 


gross income of less than $5,000, re- 
gardless of the nature of the income. 
This is a complete change from the 
1943 Act 1040A (known as the short 
form), which limited the income only 
to $3,000 upon salaries, wages, or 
commissions. Under the new act any 
individual whose gross income is 
$5,000 or less and whose income is 
not subject to a withholding tax or 
whose withholding tax does not ex- 
ceed $100 may choose to have his tax 
determined by the Collector of In- 
ternal Revenue if the income consists 
entirely of compensation for services, 
dividends, interests, etc. 




















KENTUCKY STATE BAR JOURNAL 





In this connection there will be a 
new withholding receipt known as 
form W2, which will state the em- 
ployer’s name and to whom the wages 
are paid for the year 1944, and also 
the amount of tax withheld by the 
employer, and the employer will be 
required to prepare an original and 
four duplicate copies, two to be given 
to the employee, one to be sent to 
the Collector of Internal Revenue by 
the employer and one to be retained 
by the employer for his personal file. 
However, the withholding tax for the 
year 1944 will not be affected by the 
new act, but the employer having one 
or more employees whose salaries or 
commissions are $500 or more and 
who has deducted their withholding 
tax will have to file under this form. 
The present withholding system is 
modified effective, respecting wages, 
salaries, or commissions paid on or 
after January 1, 1945, in order that 
the deductions to be withheld by the 
employer shall be in such amount as 
the new increased tax rate which is 
already in effect for the year 1944, 
but will not affect the present tax 
structure. 


3. It will be necessary, however, 
for the employer on or before De- 
cember 1, 1944, to file a new with- 
holding information return, which 
may be procured from the Collector 
of Internal Revenue, Louisville, Ken- 
tucky, as this will give to the gov- 
ernment the status of the employees 
of the said employer. The writer 
wishes to call to the attention of the 
members of the bar that the so-called 
exemption “head of family” no longer 
exists and will refer to said replace- 
ment in this article. 


4. The taxpayer with an adjusted 
gross income of $5,000 or more can 
elect to claim a standard deduction in 
lieu of the actual deduction. The tax- 
payer with adjusted gross income of 
less than $5,000 who uses the simpli- 
fied tax form and Supplement T auto- 
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matically receives the benefit of the 
standard deductions. One of the ad- 
vantages of using the standard de- 
ductions is the fact that the Govern- 
ment in computing its tax tables and 
Supplement T takes into consideration 
deductions amounting to approxi- 
mately 10 per cent, whereas in the 
1040A short form of 1943 the de- 
ductions allowed were computed at 
6 per cent. It is the writer’s conten- 
tion, however, that the deductions 
that the taxpayers may have, should 
be first estimated in order to arrive 
at which is the most beneficial to the 
taxpayer, in order to determine his 
tax liability, when filing form 1040, 
which is known as the long form or 
income derived from salaries, business, 
or profession, which is the usual form 
and the form heretofore required by 
those engaged in a business or pro- 
fession. 

5. The adjusted gross income can 


be broadly defined to mean gross in- 
come less business deductions, deduc- 
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tions attributable to rents and royal- 
ties and losses from the exchange or 
sale of property. Most taxpayers, in- 
cluding those using the new simplified 
tax table, known as Supplemental T, 
will find it necessary to compute 
“Adjusted Gross Income,” since it is 
employed for a number of purposes. 
However, this does not apply to one 
whose adjusted income is in excess of 
$5,000. 

6. A uniform per capita exemp- 
tion of $500 replaces the former al- 
lowance for personal exemptions, 
head of the family, and credit for de- 
pendents. As an example, i.e., a 
single person will receive an exemp- 
tion of $500 and if married an addi- 
tional $500 for his spouse and $500 
for each of his children or depend- 
ents. 


7. The credit for dependents is 
based upon a new definition for sur- 
tax purposes. There is a uniform 
exemption of $500 per each depend- 
ent. Under the 1943 act a taxpayer 
was allowed the sum of $350 to $385 
depending upon which form taxpayer 
used, and the requirements were that 
no dependency could be taken for 
anyone who was over 18 years of age 
or who was capable of self-support. 
The new definition of dependents is 
as follows: “the age of the dependent 
or his ability to support himself is not 
material. A person is a dependent 
if, first, the taxpayer furnishes more 
than one-half or 51 per cent to the 
support of said dependent for the 
calendar year in which the 1944 in- 
come tax affects such taxpayer as to 
his dependency. 

Second, the relationship of the tax- 
payer is one of the following: child, 
decedents of a child, a step-child, a 
brother, sister, step-brother or step- 
sister, parent or grandparent, a step- 
father or step-mother, a niece or 
nephew, an uncle or aunt; a son-in- 
law, daughter-in-law, father-in-law, 
mother-in-law, brother-in-law, or sis- 
ter-in-law, brother and sister includ- 


ing brother and sister by the half 
blood ; a legally adopted child is con- 
sidered a child by blood. 


Individuals who are citizens of a 
foreign country may be dependents 
only if they are residents of the 
United States, Canada, or Mexico. 

Third, no exemption for a depend- 
ent is allowed if the dependent’s gross 
income for a calendar year in which 
the taxable year of the taxpayer be- 
gan was $500 or more or the depend- 
ent is married and has made a joint 
return with his or her spouse for the 
taxable year, beginning in such tax- 
able year. In the case of a child, 
deriving compensation, the parent is 
entitled to a surtax exemption for 
such child if the parent furnishes 
more than 51 per cent to the support 
of said child and the child’s gross in- 
come is less than $500. 

The earned income of a child is 
treated as income to the said child. 
The law now specifically provides a 
uniform rule to the effect that com- 
pensation for services such as wages 
and salaries, rendered by a child shall 
be included in the gross income of 
the child and not in the gross income 
of the parent taxpayer. Thus, for 
the purpose of Federal income tax 
and without regard to state laws, 
compensation such as salaries and 
wages earned by a child is taxable to 
the child, because it is earned by him 
or her. This is true, even though the 
compensation in question is not re- 
ceived by the child. 

Under the 1943 income tax law, 
the parent of the child was generally 
taxable on the child’s earnings be- 
cause of the general rule in most 
states that the parent is entitled to 
the child’s services and the earnings 
belong to parents. This was true in 


Kentucky ; under the Kentucky laws, 
the exception being when the child 
became emancipated and divorced 
from the parents’ parental authority. 

Under the new 1944 income tax 
act the child is considered a separate 
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taxpayer for Federal income tax 
purposes, subject to the usual filing 
requirements. However, if the said 
child’s earnings for the year 1944 are 
less than $500 the said child would 
not be required to file a return. How- 
ever, it would be incumbent upon the 
said child to file said return in order 
that the child might effect a refund 
upon his withholding tax, which was 
withheld and required to be withheld 
by his employer if said child’s wages 
exceeded the sum of $12.00 per week. 
Where the gross income of a child 
for a calendar year is $500 or more, 
the parent taxpayer is not allowed a 
surtax exemption of $500 and can- 
not claim such child a dependent. 
Under the new definition of depend- 
ents this will be helpful to the tax- 
payer parents who have children in 
school who are over 18 years of age 
and whose income does not exceed 
$500 per year. As was previously 
pointed out in this article, under the 
1943 act, a child over 18 years of age, 
regardless of the question of de- 
pendency, could not be deducted by 
the parent taxpayer as a dependent 
even though the expenses of the child, 
particularly in high school or college, 
exceeded the sum to a greater extent 
than before attending school, and this 
provision has liberalized the term “de- 
pendent.” 


Cuarity ConTRIBUTIONS. The new 
laws allow a deduction for charitable 
contributions of an individual to the 
extent that the amount of such con- 
tributions does not exceed 15 per cent 
of the taxpayer’s adjusted gross in- 
come. This replaces the former limi- 
tation on contributions which was 
based on the net income. The general 
effect of this change is to enlarge the 
allowable deductions in cases where 
the tax is computed in the regular 
manner and the 15 per cent limitation 
is applicable because of the size of 
the donation. As an example, a tax- 


payer having an adjusted gross in- 





come of $2,000 and non-business de- 
ductions in the sum of $100 other 
than deductible contributions. Under 
the 1944 act 15 per cent of $2,000 
would equal a deduction in the sum 
of $300. Under the 1943 act the al- 
lowance was $285, i.e., 15 per cent 
of $1,900. 

The individual income act of 1944 
was approved May 29, 1944, by Con- 
gress and is confined only to indi- 
viduals and corporations, trusts and 
estates are not affected by the 1944 
individual income tax act and the 
1944 tax act is retroactive as of Janu- 
ary 1, 1944. The new 1944 act in- 
sofar as the surtax is concerned in- 
creases the tax approximately $20.00 
per each $1,000. For instance, under 
the 1943 act the per cent was 19 on 
the first $2,000, which for surtax 
purposes would amount to $380, 
while the 1944 act is 23 per cent upon 
$2,000 which would be $412.00, and 
the table of percentage commencing 
with $0 to $2,000 to and including 
$200,000 or over, the percentage is 
increased from 88 to 91 per cent. The 
table of surtax computation will be 
attached to the 1040 form which is 
the income tax form which taxpayers 
are required to file on or before 
March 15, 1945 (Business and Pro- 
fessional). 


The writer of this article also 
would like to call to the attention 
of the members of the State Bar As- 
sociation a very important decision, 
titled “Dobson v. Commissioner of 
Internal Revenue,’ cited in 64 Su- 
preme Court Reporter, page 239, 
which case is a comprehensive his- 
torical background of the tax court 
formerly known as the Tax Appeal 
Court. In paragraph 4 of said de- 
cision, the court stated as follows: 

“The court is independent and its 
neutrality is not clouded by prosecut- 
ing duties. Its procedures assure fair 
hearings. Its deliberations are evi- 
denced by careful opinions. All guides 
to judgments available to judges are 
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habitually consulted and respected. It 
has established a tradition of freedom 
from bias and pressure. It deals with 
a subject that is highly specialized 
and so complex as to be the despair 
of judges. It is relatively better 
staffed for its tasks than the judi- 
ciary. Its members not infrequently 
bring to their desks long legislative 
or administrative experience in their 
subject. The volume of tax matters 
flowing through the tax courts keeps 
its members abreast of changing stat- 
utes, regulations and bureau prac- 
tices, informed as to the background 
of controversies and aware of impact 
of decisions on both treasury and tax- 
payer. Individual cases are disposed 
of wholly on record publicly made 
in adversary proceedings and. the 
court has no responsibility for pre- 
vious handlings, tested by every the- 
oretical and practical lesson for ad- 
ministrative finality. No administra- 
tive decisions are entitled to a higher 
credit in the courts. Consideration of 
uniform and expeditious tax admin- 
istration requires that they be given 
all the credit to which they are en- 
titled under the law. Tax courts’ de- 
cisions are characterized by substan- 
tial uniformity. Appeals fan out into 
the court of Appeals of 10 circuits 
(U.S.) and District Courts of Colum- 
bia. This diversification of appellate 
authority inevitably produces conflicts 
of decision, even if reviewing is lim- 
ited to questions of law, but conflicts 
are multiplied by treating as questions 
of law what really are disputes of 
proper accounting. The mere number 
of such questions and the mass of 
decisions they call forth become a 
menace to the certainty and good ad- 
ministration of the law.” It will be 
noted from the footnotes of this de- 
cision that in the year 1920 a leading 
tax service catalogued only 300 de- 
cisions for that year. Today one must 
look to approximately 20,000 courts’ 
and boards’ decisions, many pages of 


regulations, and about 5,000 rulings. 
Since 1924 the Board of Tax Appeal 
(now Tax Court) alone has published 
about 8,500 opinions as well as ap- 
proximately 4,000 unreported Memo- 
randa Opinions. For the fiscal year 
1935, 1936, and 1937 the number of 
boards docketed, appealed to the cir- 
cuit court of appeals, has amounted 
to an average of 509 each year. The 
Supreme Court’s balance sheet shows 
that federal taxation was the princi- 
pal concern of the court during the 
1934 term with 1,944 decisions being 
handed down in that field. During 
the three years of 1935, 1936, and 
1937 the Supreme Court rendered de- 
cisions in 84 federal tax cases. As of 
December 31, 1936, 4,700 decisions 
had been appealed to the Circuit 
Court of Appeals (U.S.) and the 
court of appeals of the district of 
Columbia, of which 3,966 had been 
disposed of. This left pending in the 
appellate docket 704. 


It will be seen that the practice in 
the field of taxation is becoming more 
complicated and will become more so, 
due to the fact of the heavy increased 
tax rates and that the lawyers of the 
bar should give more than careful 
consideration to the exemptions now 
allowed by law and if they are not 
familiar with the various tax rulings 
then it is the opinion of the chairman 
of this committee that such tax mat- 
ters or the preparing of income tax 
returns should be given to some mem- 
ber of the bar who specializes in such 
matters in the field of taxation. 


It is the writer’s opinion that a 
great many members of the bar are 
overlooking a lucrative field, but that 
in order to render a fair and impar- 
tial advice to the lawyers’ clients, he 
should be versed on the many rulings 
and the ever increasing and conflict- 
ing decisions that affect the income 
of the taxpayers of today. 
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Subrogated Insurer as Real 
Party in Interest 


By NORRIS McPHERSON 


EDITOR’S NOTE: Mr. McPherson is a member of the 
Jefferson County Bar and is actively engaged in the practice in 


Louisville. 


The question of proper parties in 
an insurance subrogation situation 
has run an interesting course through 
decisions of the Kentucky Court of 
Appeals. The court has ruled four 
times upon the question, which may 
be stated as follows: 

Is an insurer who has paid all or 
part of the loss on insured property a 
proper or necessary party plaintiff in 
a damage action against the tort- 
feasor who caused the loss? 


I 


The first of the four decisions is 
Illinois Central R. Co. v. Hicklin 
(1909), 131 Ky. 624, 115 S. W. 
752, 23 L. R. A. (N. S.) 870. Prop- 
erty owners sued the railroad, alleg- 
ing that their house had been burned 
by sparks from a locomotive. The 
railroad filed an answer in two para- 
graphs, the second of which alleged 
that the house was insured, that the 
plaintiffs had been fully reimbursed 
by the insurer and that any right of 
action existed in favor of the insurer, 
rather than the plaintiffs. 

A demurrer was sustained to this 
paragraph of the answer and this rul- 
ing was affirmed on appeal. The 
opinion treats this paragraph of the 
answer as a plea in abatement rather 
than a plea in bar, and holds it in- 
sufficient upon the sole ground that 
the owners, by reason of legal title, 
were the real parties in interest 
rather than the insurer, with bene- 








NORRIS McPHERSON 


ficial ownership by reason of pay- 
ment and subrogation. 

In this respect the decision is op- 
posed to the well established rule that 
the beneficial owner rather than the 
holder of bare legal title is the real 
party in interest within the meaning 
of Civil Code §18. As far back as 
1869 it was held that where the cap- 
tion of a petition and the attached 
bill of particulars showed that the ac- 
tion was for the benefit of one not 
named as plaintiff, a judgment for 
the use plaintiffs would be reversed 





36 KENTUCKY STATE BAR JOURNAL 





“for failure to make the real parties 
in interest plaintiffs.” Sayres  v. 
Whitehead, Eggleston & Co., 3 Ky. 
Op. 387. A similar holding is Taylor 
v. Hurst (1919), 186 Ky. 71, 216 
S. W. 95. In Gay v. Jackson Coun- 
ty Board of Education (1924), 205 
Ky. 277, 265 S. W. 772, the board, 
as real party in interest, was allowed 
to sue the county sheriff upon his 
bond to the Commonwealth, despite 
vigorous insistence that the proper 
plaintiff was the Commonwealth for 
the use of the board. In Adams v. 
Boone Fiscal Court (1937), 271 Ky. 
729, 113 S. W. 2d 1, it was held that 
the owner of equitable title under a 
title bond and not the record owner 
of land was the proper plaintiff in 
an action for damage to the land. 
Finally, the precise question is decid- 
ed otherwise in Monson v. Payne and 
State Farm Mutual Auto Ins. Co. v. 
Hall, infra. 


However, while the Hicklin de- 
cision that the subrogated insurer is 
not a real party in interest is ques- 
tionable (it was expressly challenged 
and not followed on that point in 
Turk v. Illinois Central R. Co. (6th 
Cire. 1914), 218 F. 315, 38), the re- 
sult, affirming a judgment in favor 
of the property owners, is submitted 
to be defensible. It is expressly stat- 
ed in the opinion that the railroad did 
not ask that the insurer be made a 
party. With nothing in the petition 
to show interest in anyone other than 
the plaintiffs and no pleading in the 
nature of a special demurrer seeking 
to substitute or join the insurer as 
plaintiff, the court was justified in 
dealing with the parties to the record 
as it found them. Its conclusion that 
the insurer was not a real party in 
interest, erroneous though it may have 
been, obviated any duty on its own 
motion to require the addition of the 
insurer as a party under Civil Code 


§28 


II 


The question of the subrogated in- 
surer as a real party in interest next 
received attention in Monson v. Payne 
(1923), 199 Ky. 105, 250 S. W. 799. 
As in the Hicklin case, property own- 
ers sued the agent of the Director 
General of Railroads for fire set to 
their property by locomotive sparks. 
The Director General answered in 
two paragraphs, the first a traverse 
and the second a plea of payment and 
release. The owners replied, alleg- 
ing that prior to the suit they had 
recovered part of the loss from in- 
surers, that they had executed sub- 
rogation instruments to the extent of 
such payments, that they were assert- 
ing such subrogated portions of the 
loss on behalf of the insurers and that 
no portion thereof had been paid by 
the defendant or was included in the 
releases. A demurrer was sustained 
to the replies, followed by dismissal, 
and this judgment was affirmed. 

The essence of the opinion is that 
the. owners, after partial recovery 
from the insurers, were paid the rest 
of their loss by the railroad ; that they 
gave full releases to the railroad and 
no longer had any rights of action in 
their own names. To the extent of 
the partial payments, the insurers 
were the real parties in interest and 
they should have asserted their rights 
against the railroad in their own 
names. 

The opinion distinguishes the Hick- 
lin decision and directly opposes it in 
holding the subrogated insurer to be 
the real party in interest to the ex- 
tent of its payment. The court com- 
ments upon the fact that the insurers 
were not made parties and concludes 
that since the replies showed only a 
right or equity in a third party, the 
demurrers were properly sustained. 


III 
The principal factual difference 
between the third case involving a 
subrogated insurer as a proper plain- 
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tiff, Barr v. Searcy (1939), 280 Ky. 
535, 133 S. W. 2d 714, and the first 
two cases is that this time the action 
against the tort-feasor was the after- 
math of an automobile collision rather 
than a railroad spark fire. In an ac- 
tion between the owners of the col- 
liding vehicles the defendant in para- 
graph four of his answer pleaded that 
the plaintiff had collected the full 
amount of her loss from her insurer 
and had assigned her claim to it, with 
the result that the insurer alone had 
such right of action as might exist. 
No effort was made to have the in- 
surer made a party. A demurrer to 
this paragraph of the answer was 
sustained and judgment for the plain- 
tiff owner was affirmed. 

On the contention that the insurer 
and not the owner was the real party 
in interest, the court distinguishes 
Monson v. Payne, supra, and decides 
that the owner was the proper party 
plaintiff, upon the authority of Ilh- 
nois Central R. Co. v. Hicklin, supra. 


IV 


The most recent treatment of the 
question is found in State Farm Mu- 
tual Auto Ins. Co. v. Hall (1942), 
292 Ky. 22, 165 S. W. 2d 838. That 
again was an automobile case with 
this basic situation: Hall had a policy 
with Mutual which covered him while 
driving other cars. His friend had a 
policy with State applying to other 
drivers of that car. Driving the 
friend’s car, Hall had a mishap which 
resulted in a personal injury judg- 
ment against him for $2,500. Hall 
satisfied the judgment and sued his 
insurer, Mutual, for reimbursement. 

Mutual filed an answer in the na- 
ture of a special demurrer, alleging 
that the judgment was in fact satis- 
fied by the friend’s insurer, State, 
that Hall’s action was solely for the 
benefit of State and that Hall had 
no interest in the cause of action. 








These allegations were held improp- 
erly stricken from the answer. 


On the question under discussion 
the court holds that the subrogated 
insurer and not the owner is the real 
party in interest, citing Monson v. 
Payne and Taylor v. Hurst, both 
supra: 


ad 


- . a person with whom an in- 
surance company has settled a loss 
cannot maintain an action in his own 
name for the use and benefit of the 
insurance company.” 


The important distinction between 
State Farm Mutual Auto Ins. Co. 
v. Hall and the three earlier cases 
is that here, for the first time, the 
defendant took appropriate steps to 
have the subrogated insurer made a 
party. When that is done and it is 
made to appear that an insurer, by 
subrogation, is the ultimate benefi- 
ciary of the action, it appears that 
the correct decision is that the in- 
surer is the real party in interest and 
should be substituted or joined as 
plaintiff, depending upon the propor- 
tion of the loss which it has paid. 


rr 


The charge was vagrancy. The de- 
fense was that the defendant was not 
an able-bodied man. The proof 
showed that the defendant had a 
hernia. The prosecutor was ad- 
dressing the jury. He said: 


“Gentlemen, a hernia does not 
make a man disabled so he cannot 
work, the attorney for the defense 
has a hernia and he works, the judge 
trying this case has a hernia and he 
works.” 


One of the jury spoke up, “I have 
a hernia and I work.” 

Three strikes is out. There was a 
conviction. 




















Mr. Norris Brooks Vincent, | 56. 
merly of Bowling Green, has j@ined 
the law firm of Doolan, Helm, Stites, 
and Wood of Louisville as an asso- 
ciate attorney; he is from the Jef- 
ferson School of Law and the grad- 
uate law school of Harvard Univer- 
sity. 

Hon. Thomas Hirschfeld was ap- 
pointed delinquent tax collector for 
the city of Newport, October 4th. He 
succeeds Hon. Joseph Rolf, who re- 
signed to accept the post as referee 
of the Workmen’s Compensation 
Board. 

Upon the resignation of Judge Will 
H. Fulton from the-Court of Appeals, 
the office of Chief Justice passed 
into the hands of Judge J. W. Cam- 
mack, the youngest member of the 
Court. Judge Cammack is 42 years 
of age. 

Lt. Elija Monroe 
attorney of Rowan County, spent a 
28-day leave in September and Oc- 
tober with his parents at Morehead. 
He had served seventeen months in 
the South Pacific. 

Hon. J. Walter Hardesty has 
opened an office for the general grag- 
tice at Lebanon. He formerly” ptée- 
ticed at Lebanon, but for the past 
several years has been connected with 
the Glen H. Martin Company of Bal- 
timore. 

Maj. R. L. Garnett of the Ba 
County Bar has been placed the 
retired list after service ovdrséas, and 
has resumed the practice of law at 
Glasgow. 

Magistrate Guy Shearer of Jeffer- 
son County has held that in eviction 


Hogge, county 







en 





family, where 
the lease or rental contract was en- 
tered into with the soldier prior to 


suits against a soldier’s 


the soldier’s induction, the soldier 
must be made a party to the suit. 
Thus Magistrate Shearer gives effect 
to the soldier’s relief act and closes 
a loophole through which some land- 
lords have been escaping the effects 
of the act. 

Judge Will H. Fulton, who resigned 
from the Court of Appeals in Octo- 
ber, has joined the law firm of Wood- 
ward, Dawson, and Hobson, of 
Louisville. 

Attorney Wilbur Bilyeu has joined 
the law firm of Harlin and Harlin at 
3owling Green. 

Hon. Henry G. Boldrick was ap- 
pointed county attorney of Marion 
County in September. He succeeds 
Hon. Frank L. Chelf who resigned to 
devote all his time to his campaign 
for Congressman. Mr. Chelf was 
ciected. 

The Boyd County Bar Association 
met and passed a resolution commend- 
ing Judge E. Poe Harris upon his 
appointment as a judge of the Court 
of Appeals in September and at the 
Same meeting passed resolutions of 
respect for Mr. Harry D. Kilgore, 
who died September 12th. Mr. Kil- 
gore for forty years was the court 
reporter for the Boyd Circuit Court. 


Hon. John E. Shepard of the Cov- 
ington bar was appointed, September 
14th, by Governor Willis as a mem- 
ber of the Workmen’s Compensation 
Board. Mr. Shepard prors + Hon 
E. Poe Harris, appointed to fill a va- 
cancy on the Court of Appeals. 
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The Madison County Bar Associa- 
tion has elected the following new 
officers, Carl F. Eversole, president ; 
Andrew Sherrard, vice-president, and 
George C. Robbins, secretary-treas- 
urer. A committee was appointed to 
draft new by-laws, this committee 
consists of John Nolan, H. O. Por- 
ter, James S. Lackey, Andrew J. Ross, 
and Warfield Miller. A committee 
to draft rules fixing minimum fees 
was also appointed and this commit- 
tee is composed of the following: 
Warfield Miller, Andrew Sherrard, 
L. Marion Oliver, E. Selby Wiggins, 
H. O. Porter, and Andrew J. Ross. 


Mr. Robert W. Schroades, Jr., a 
member of our bar, resident of Leb- 
anon Junction, is now doing work for 
the legal department of Delco Prod- 
ucts at Dayton, Ohio. He has re- 
cently been admitted to the Ohio Bar. 

Hon. Colvin Rouse of Versailles 
was special judge of the Franklin Cir- 
cuit Court in September. 

Our registrar, Hon. C. Hill 
Cheshire, is in receipt of a letter from 
G. A. Famulard, a member of our 
bar, from somewhere in France, in 
which he states that he has run across 
other members of our association 
“over here.” He also expresses the 
hope that he will be able to attend 
the next association meeting. 

Hon. Bailey P. Wooten of Hazard 
was the guest speaker before the 
Hazard Kiwanis Club, September 
19th. His remarks were a very in- 
teresting “Story of the Constitution.” 

Hon. Walter Bromley, formerly of 
the Cynthiana bar but for the past 
three years with the Division of Old 
Age Assistance, has been appointed 
an accountant in the comptroller’s of- 
fice of the University of Kentucky. 
He assumed his new post, Septem- 
ber Ist. 

Hon. Richard C. Stoll, Jr., was the 
speaker before the Lexington Junior 
Bar at its meeting on October 3rd. 


Hon. H. Hamilton Rice has re- 
opened his offices in the Citizens 
Bank Building at Lexington after an 
absence of several years. During his 
absence Mr. Hamilton served as a 
captain in the army and as an assistant 
attorney general during the last ad- 
ministration. 


Attorney B. R. Aldridge has opened 
offices in the John R. Vinson Build- 
ing at Cadiz for the general practice. 
He formerly practiced in Harlan 
Ceunty. 

Hon. Lawrence F. Speckman is the 
new Judge of Chancery Branch, First 
Division of the Jefferson Circuit 
Court. He was appointed by the Gov- 
ernor to succeed Judge Churchill 
Humphrey, who resigned on account 
of ill health. 


Hon. William Grannan of the Paris 
bar has been appointed master com- 
missioner of the Paris Circuit Court 
to succeed Mr. Ralph Connell, who 
resigned to assume legal duties with 
the Lexington office of the O. P. A. 


President Gess has appointed Hon. 
Joseph C. Healy of the Covington 
bar chairman of the State Associa- 
tion’s Committee on Taxation. Other 
members of the committee appoint- 
ed at the same time are Hon. John K. 
Skaggs, Jr., and Hon. Earl S. Wilson, 
both of the Louisville bar. 


One-third of the law students at 
the University of Louisville are 
women. This is the largest percent- 
age of women law students in the his- 
tory of the institution. 


Lt. Col. Eldred E. Adams of the 
Louisa bar, now serving with the 
Armed Forces, spent much of his 
leisure time in England visiting the 
English courts and studying the Eng- 
lish jurisprudence. 

Prof. Roy Moreland of the College 
of Law at the University of, Kentucky 
has published a new textbook on crim- 
inal negligence. 








40 KENTUCKY STATE BAR JOURNAL 





Attorney T. H. Demunbrun of 
Brownsville is the new president of 
the state County Attorneys Associa- 
tion. Attorney H. Elliott Netherton 
of La Grange is the new first vice- 
president. Attorney C. B. Upton of 
Williamsburg, the new second vice- 
president; Dan Griffith of Owens- 
boro, the new treasurer; and Law- 
rence Grauman of Louisville the new 
secretary. 


Hon. A. J. Bratcher of Morgantown 
has succeeded Hon. Raymond Vincent 
of Williamstown as president of the 
state Commonwealth’s Attorneys As- 
sociation. Other new officers are: 
William Wise, Newport, vice presi- 
dent, and Tom Burchett, Catlettsburg, 
secretary-treasurer. 


Hon. Robert Jennett, Jr., county 
attorney of Bracken County, was mar- 
ried, August 19th, to Miss Evodna 
Johnson of Bradford; the wedding 
took place at Maysville, Kentucky. 


Attorney S. G. Wilkinson of Leitch- 
field has moved his office to the 
Southern Continental Telephone 
building in Leitchfield, and Attorney 
Carl H. Boone has moved into the 
offices vacated by Mr. Wilkinson. 

The name of Attorney Charles M. 
Allen was unintentionally omitted 
from the list of attorneys admitted 
to practice as a result of the Decem- 
ber, 1943, bar examination. The 


Journal is glad to add his name to the 
list of our membership. 


The Hon. C. B. Latimer of the 
Glasgow bar has been named by Gov- 
ernor Willis to succeed Judge Will 
H. Fulton as a member of the Court 
of Appeals. Judge Latimer has al- 
ready assumed his duties as a mem- 
ber of the court. 





The Journal dutifully reports the 
following deaths in our membership, 
heretofore unreported: 


Lt. James R. Howell of Louisville 
at Ft. McClelland, Ala., October 5th. 


Joseph T. O’Neal of Louisville at 
Louisville, September 4th. 


Thomas Hogan Collins of Rich- 
mond, September 18th. 


C. M. Erwin of Olive Hill at Olive 
Hill, September 19th. 


Arthur E. Hopkins of Louisville at 
Louisville, October Ist. 

Thomas D. Clines of Louisville 
at Louisville, September 19th. 

Charles W. Bell of Harrodsburg at 
Harrodsburg, March 8th. 


Alexander Lackey Ratliff of 
Frankfort at Lexington, August 22nd. 


W. Duncan Hamilton of Versailles 
at Baltimore, Md., October 28th. 


Thomas E. Finley of Madisonville 
at Madisonville, October 19th. 
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